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Wuat For ?—At the last election in Missouri, 


cided by a majority of about two hundred votes, according | road, cannot, we presume, bé questioned. 
road company may, at its option, select one of several routes 
| of equal advantage to the general public, it seems difficult to 
| say that it may not select such a route as will benefit those 


to the official count, to call a constitutional convention. 
The delays in making returns from some of the counties al- 
most eclipsed the Louisiana returning board ; and there are | 
many who believe that this was a counted and not a voted 
majority. Be this as it may, it is decided that we are to 
have a convention, and nominations for delegates have already 


been made; and now the question gravely arises, what for? | 


During the recent canvass the objects sought to be accom- 
plished by a constitutional convention—the precise respects 
in which the constitution needs amending, were not, so far 
as we are aware, pointed out. A vague idea seems to have 
possessed a portion of the people that the constitution in some 
respect needed amending, but beyond this the subject seems 
not to have taken any shape in the public thought. It is now 
quite time that public attention should be drawn to the de- 
fects, or supposed defects, of the present constitution ; and it 
is especially time that those who have consented to become 
candidates for the convention, should be able to present to 
to those whose suffrages are solicited, some definite plan as to 
what ought to be done ; and one of the objects of this article 
is to say that as this is a discussion in which lawyers must of 
necessity take a leading part, our columns are open to a 
limited extent for this purpose. Gentleman candidates, 
what have you to say ? 


VALIDITY OF AGREEMENT TO Pay Money IN CONSIDERA- 
TION OF THE LOCATION OF A RAILROAD ON A CERTAIN ROUTE. 
-—All the way fromm Oregon, avery interesting opinion—Hol- 
laday v. Patterson—which we publish elsewhere, has come to 
us from a kind and considerate subscriber, R. S. Strahan, Esq., 
of Corvallis. It holds that a contract to pay money to the 
directors of a railroad company, in consideration of an 
agreement to locate the road through a particular place, is 
void as against public policy. The grounds on which this 
decision is made to rest, is that a railroad company is a guasi 
public corporation, and that its directors are hence in a 
qualified sense trustees for the public, and that the public 
have such an interest in the location of the road as ought not 
to be prejudiced by private arrangements of this character. 
To our mind, a more persuasive reason would be that the 
agents of wealthy and powerful corporations ought not to be 
permitted thus to exert their power so as to extort money 
from private individuals. On the former ground, as we un- 
derstand it, the question was placed by the Supreme Judicial 
Court of Massachusetts, in Fullerv. Dame, 18 Pick. 472 ; and 
by the Supreme Court of Missouri, in Pacific Railroad Co. v. 
Seeley, 45 Mo. 212 ; and on the latter, by Judge Dillon, in 
Union Pacific Railroad Co. v. Durant. 1 Centr. L. J. 581. 

It will be seen that in the Oregon case (elsewhere pub- 
lished) two of the justices dissent. Whilst we incline in 
opinion with the majority of the court, the question appears, 
to our mind, by no means freé from difficulty, and we see 
abundant room for an honest difference of opinion concern- 
ing it. That a railroad company may lawfully accept private 


it was de- | donations from individuals to aid in the construction of its 


And when a rail- 


| who are willing to assist in its construction. 


aa 


| 
|. JupiciaL ELoQguEeNcE.—Some of the noblest utterances in 


the language have been found in the judicial opinions of emin- 
'ent English and American judges. Some weeks since we 
published the judgment of Mr. Justice Field of the Supreme 
Court of the United States, delivered on the circuit, in the 
_case of Ah Fong, brought before the court on Aadeas corpus. 
She was a Chinese woman without influence or friends, held 
in custody under the law of the state, evidently originating 
in the wll known feeling of hostility to Chinese immigra- 
tion. The district court of the state, upholding the state en- 
actment, had refused to release her. The state supreme court 
sustained the ruling of the inferior tribunal, and remanded 
her to custody on the ground that she was, in the language of 
the act, ‘‘a lewd or debauched woman.’’ Mr. Justice Field 
held that the California enactment was void, 1, because it 
invaded the province of the federal government; 2, because 
it violated the treaty between the United States and China; 
3, because it contravened the 14th amendment to the con- 
stitution of the United States, and 4, because it was in con- 
flict with the act of Congress of May 31, 1870. 16 Stats. at 
Large, 144. 

His whole opinion is replete with lofty sentiments and en- 
lightened views. The last sentence in the following extract 
is an eloquent and fitting expression of his contempt for the 
sham pretence on which the state enactment was based : 


“Tam aware of the general feeling prevaling in this state against the 
Chinese, and in opposition to the extension of any encouragement to their 
immigation hither. It is felt that the dissimilarity in physical characteristics, 
in language, in manners, religion and habits, will always prevent any possible 
assimilation of them with our people. Admitting that there is ground for this 
feeling, it does not justify any legisiation for their exclusion, which might not 
be adopted against the inhabitants of the most favored nations of the Cau- 
casian race, and of Christian faith. If their further immigration is to be stopped, 
recourse must be had to the federal government, where the whole power over 
this subject lies. The state cannot exclude them arbitrarily, nor accomplish 
the same end by attcibuting to them a possible violation of its municipal laws. 
It is certainly desirable that all lewdness, especially when it takes the form of 
prostitution, should be suppressed, and that the most stringent measures to 
accomplish that end should be adopted. But / have little respect for that 
discriminating virtue which is shocked when a frail child of China is landed 
on our shores, and yet allows the bedizened and painted harlot of other countries 
to parade our streets and open her hells in broad day, without molestation 
and without censure. 





FEMALE SUFFRAGE IN THE EarRLy History or NEW JERSEY. 
—lIn a brief filed by Francis Minor, Esq., of St. Louis, in the 
Supreme Court of the United States, in the case of Virginia 
L. Minor v. Hoppersett, which was an action by Mrs. Minor 
against an officer of registration for refusing to register her 
as a voter, we find the following curious statement : 

‘*We deem it proper, in this connection, to refer to the 
well-known fact that women voted in one of the states (New 
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Jersey), down tothe year 1807, when they were unjustly de- 
prived of the right by an act of the legislature of that state. 
We say unjustly, because no legislature can deprive a citizen 
of a constitutional right, and the matter has slumbered ever 
since. The constitution of New Jersey, adopted in 1776, 
used the term ‘inhabitants’ in describing electors, and un- 
der this constitution women were recognized as voters, as well 
as men. In conformity with this constitutional provision the 
statute law was so worded as to read ‘he or she,’ in speak- 
ing of electors, thus affording a contemporaneous and legis- 
lative attestation of the truth of our statement. This law of 
1776 could not, of course, be the source of authority to any- 
one for voting under a sovereignty not then in existence, nor 
created until 1789, thirteen years afterwards. Therefore, when 
the elector, male or female, in New Jersey, voted for federal 
officers in 1789, it was done by virtue of his or her status of 
citizenship, under the new and paramount sovereignty, and 
not under the law of 1776 ; and so it has continued ever since, 
the elector voting for United States officers by virtue of his 
citizenship of the United States, and for state officers as a 
citizen of thestate. We believe, then, we are justified in the 
statement that white women in New Jersey voted, under state 
authority, for the members of the constitutional convention 
of 1787. That they next voted, under like authority, for the 
ratification of the newly framed constitution of the United 
States; and then, that constitution having been adopted, as 
newly created citizens of the newly created sovereignty, the 
white women of New Jersey voted at the five succeeding pres- 
idential elections—for Washington, for Adams and for Jeffer- 
son. ‘The contest in 1800 was bitter beyond all precedent, 
and we are told that all the women of the state entitled to vote 
did so. We refer to the constitution and laws of New Jer- 
sey ; toa work entitled The Historical Magazine, published in 
Boston in 1857, vol. 1, p. 361; to the National Intelligencer, 
Washington, October 3d, 1857; to Notes and Queries, vol. 
8, p. 171, August, 1853.”’ 





The Constitutional Convention—A Suggestion. 


When the convention which framed the present constitu- 
tion of Missouri was in session, Theodore Tilton, then a prom- 
inent young journalist who possessed considerable influence 
in his party, telegraphed to the convention, ‘‘Give the ballot 
to those who can read ; deny it to those who cannot.’’ To 
act fully up to this suggestion, and disfranchise all of the then 
voters of the state who could not read, would, it was thought 
be too harsh a measure, and one which would partake too 
much of the nature of an ¢x post factolaw. It was, therefore, 
resolved to give all who could not read ten years in which to 
learn to read, failing in which those who were not voters al- 
ready, should be disfranchised. That time expires during 
the present year. 

We presume that the repeal of this provision before it shall 
have gone into practical operation, is one of the motives which 
has prompted the calling of the constitutional convention. 
We do not seek to disguise the fact that we are opposed to this 
repeal. The severest strain to which republican institutions 
are being subjected, arises, at this time, from the ignorance of 
those who are permitted the exercise of the elective fran- 
chise. The constitution in which this provision was inserted, 
restricts the elective franchise to the white race. Changes in 





the federal constitution which have been enacted since that 
time, have operated to enfranchise a large number of ignorant 
blacks. Our voting population is thus doubly oppressed with 
ignorance, and our institutions doubly endangered. We do 
not see how a party question can be made out of this in Mis- 
souri ; for the provision in the present constitution, if per- 
mitted to go into effect, will probably operate to disfranchise 
very nearly an equal number of the two political parties into 
which the people of the state are divided. The terrible les- 
son of South Carolina, Mississippi and Louisiana, and even 
that of New York and other of our large cities, ought effect- 
ually to silence those who seek the repeal of this wise and 
salutary measure. Our sister city of Memphis is now bank- 
rupt under the weight of a debt, a part of which was saddled 
upon her by a horde of ignorant voters, who did not repre- 
sent a fiftieth part of the taxable wealth of the city. 





Congressmen as ‘* Counsel.’’ 

The investigation into the Pacific Mail subsidy curruption 
reveals the astounding fact that one member of Congress, 
Mr. Schumaker, of Brooklyn, who claims to have been 
‘* counsel’’ for the company, handled no less than $275,000 
of the fund which was placed at the disposal of Irwin, for 
the purpose of corrupting members of Congress to vote for 
the subsidy. Two other members of Congress received por- 
tions of this fund, but refysed to tell what they did with it 
because they, too, acted as ‘‘counsel,’’ and hence claimed 
that their conduct, which the public are obliged to infer was 
nefarious and dishonorable, was under the seal of professional 
secrecy. When the privilege which an attorney enjoys of 
not being obliged to reveal the secrets of his client is invoked 
in such an instance as this, we are tempted to exclaim as 
Gabriel exclaimed to the devil when he had caught him in 
the garden of Eden: 


“O name, 
O sacred name of faithfulness profaned !" 


What would he thought of one of the justices of the Su- 
preme Court of the United States if he were to take a fee 
from a wealthy corporation in consideration of acting as 
‘*counsel’’ in inducing his brother judges to decide a pend- 
ing cause in a certain way, he at the same time voting in the 
decision of that cause ? His impeachment would be swift and 
certain, and not a member of the bar would have the hardi- 
hood to defend his conduct. The attitude of a member of 
Congress is in this respect not dissimilar to that of the judge. 
He is a trustee for his constituents and a judge for the whole 
people, although the questions which come before him as 
judge are political and not judicial in their nature. To act as 
**counsel’’ in inducing his brother members to vote for a 
measure which shall take money from the coffers of his con- 
stituents and of the country, is utterly incompatible with his 
duty as trustee for the former, and political judge or agent 
for the latter. It isa gross travesty of the honorable relation 
of attorney and client to permit such transactions to be 
concealed under the sanction of professional privilege. 
Members of Congress who are not ashamed thus to sell out 
the public interests, to betray their constituents and to corrupt 
that branch of the government whose honor it is their duty 
to support, should be kept in jail until they disgorge their 
guilty knowledge, and should then be visited with prompt and 
ignominious expulsion. 
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The Constitutional Convention—Another Sugges- 
tion. 


Obviously a leading object of the constitutional conven- 
tion about to assemble, should be further to restrict the power 
of the legislature to interfere in the local administrative 
affairs of counties and other municipalities, and further to 
extend the principle of local self-government. Decentraliza- 
tion is a principle as important in its application to the in- 
ternal affairs ofa state, as to federal affairs. Theoretically 
the members of a legislative body are good judges of what is 
to the advantage of their constituents; but they frequently 
fail of their duty ignorantly, and sometimes corruptly. 
Clearly the legislature ought to be deprived of power to 
anthorize an extension of municipal indebtedness without a 
direct affirmative vote of the people of the municipality. 
That vote should represent two elements; individual num- 
bers and tax-paying wealth. It should represent a majority 
of the votes cast, and also a majority in dollars of taxes paid 
of the last assessment, due at the time of the election; and 
all persons who had paid no taxes of the last assessment due, 
should be disfranchised. By this means the pauper element 
of society would not be permitted to plunder the property 
element. Nor would it be in the power of the rich to author- 
ize taxation for schemes of private advantage which might 
operate oppressively upon the poor. The two elements would 
operate as a check upon each other; and the extravagant ex- 
penditures which are involving nearly all the municipalities 
of the West in actual or prospective bankruptcy, would be 
effectually circumscribed. 


An apt illustration of the evils which flow from the power 
of the legislature to authorize municipal indebtedness with- 
out a vote of the people of the particular municipality, has 
recently occurred in Missouri, in what is known as the Forest 
Park scheme. A delegation of real estate speculators went 
to the state capital of Missouri from the city of St. Louis, 
and by the use of means, the nature and extent of which no 
one cin know, induced the legislature to pass an act provid- 
ing for the condemnation of land outside the limits of the 
city of St. Louis, for the establishment of a series of public 
parks. ‘That the land of rural land-owners can be thus ap- 
propriated for the establishment. of a park for the benefit of 
the inhabitants of the city, we do not question. The fact 
that such an improvement benefits only the people living in a 
given locality, does not make it any the less a public use. 
An acqueduct which supplies a city with water may be of no 
possible benefit to the rural land-owners through whose lands 
it passes ; and yet no onedoubts that their lands may be taken 
to make a way for it, on payment of just compensation. But 
that the rural land-owner can be taxed to pay for an acque- 
duct which can benefit only the inhabitants of a city, isa 
matter of grave doubt ; and whether the legislature has power 
to authorize such a tax or not, the exercise of such a power 
would be so obviously unjust as to shock the conscience. 
And yet a feature of the Forest Park act involves the laying 
of a tax on the people of the county for the purpose of estab- 
‘ishing this system of parks. Now a park benefits the inhab- 
itants of the city alone, and can be of no possible benefit to 
the rural inhabitants of the county, unless it be to those liv- 
ing in its immediate vicinity. To compel the others to con- 
tribute to its establishment is an outrageous piece of injustice. 





To call it by any other name than legalized robbery, would 
be a gross perversion of the English language. It will stick 
to its authors and abettors like the shirt of Nessus. If the 
courts have no power to oppose a veto against such wicked - 
ness, then we need a constitutional amendment declaring 
that the legislature shall have no power to authorize the taxa- 
tion of the inhabitants of the rural districts for the benefit of 
the inhabitants of towns and cities. 


The Supreme Court of the United States. 

Referring to the proposition to increase the number of jus- 
tices of this court, our able contemporary, the Chicago Legal 
News, uses the following language : 

Let the bar protest : we repeat it, let the bar of the Union, North and South, 
protest against the recommendation of the President that the number of the 
judges of the Supreme Court of the United States be increased. A blow is 
about to be struck at-one of our greatest safeguards of constitutional liberty, 
which will cripple its power and destroy its usefulness. Shall the bar remain 
silent, and not raise its voice against this measure? Let every lawyer of in- 
fluence see or write to the senator and member of Congress from his district, 
asking that this project of the President may be defeated, and it will be eon- 
signed to an early grave. 

An able political journal, the Washington Chronicle, which 
generally (though not always), supports the policy of the Pres- 
ident, takes the same view of the subject in an exceedingly 
well considered article. It expresses so nearly our own views 


that we give the greater part of it entire: 

It is difficult to see how increasing the number of judges can afford the re- 
lief required. The court now decides cases as rapidly as they are submitted 
to it, so that the delay cannot arise from want of judicial force. If the number 





- of judges were greater it would be more ‘kely to impede than to expedite 


business; for as every judge now gives his full consideration to every case, the 
increase of the number of the judges would only increase the number of those 
called to consider each case, and thus add to the chances of delay by some one 
not being ready to decide. But if it is desired toapportion the different classes 
of cases out among certain judges, the result would be that the decision and 
the opinion would be mainly that of one judge instead of the whole court. 
The natural and reasonable deference of the other judges toward the one who 
had been delegated to decide the case and write the opinion, would require a 
very clear case and very strong conviction to induce them to overrule his 
judgment, which could never be the result of a more elaborate examination 
than the other judge gave it; so that the decision of the court would be re- 
garded as but the opinion of one judge, although the other judges might con- 
cur, and its force and effcct would be thus very materially weakened. This 
plan cannot possibly accomplish the relief sought. No one desires to create 
places for the mere purpose of giving a chance for the appointment of aspie 
rants, however worthy. The real object desired to be accomplished is to re- 
lieve the pressure upon the court, and enable litigants to secure a decision of 
their cases without such ruinous delay. 

This can be secured in several ways. 

First. There is no necessity of making the Supreme Court of the United 
States the court of appeal for all cases involving $1,000, from the District of 
Columbia. These cases are first tried by a single judge at mist gréus, and an 
appeal lies to the court in banc, which should be sufficient, it being analagous 
to the practice in the states of the Union. In addition, the large number of 
admiralty cases which crowd the docket of the supreme court, and which are 
so bitterly contested and consume so much time, are, in the majority of in- 
stances, cases involving largely questions of fact. These cases are first brought 
in the United States District Court, and appealed to the United States Circuit 
Court, and then, if the amount involved is over $2,000, an appeal lies to the 
Supreme Court. It would seem that the docket could be relieved of a large 
share of these cases without any injustice to litigants. 

It has also been suggested that the sum of $2,000, fixed as the limit of appeal, 
might very appropriately be increased to a much larger sum. There is no de- 
mand of justice that requires that every contestant, having a case involving so 
small an amount, should have the right to an appeal to this high court. The 
law does not give this appeal to a man who is sentenced to pay with his life 
the penalty for the commission of some crime, and why should there be more 
privilege granted to a person who has property to the amount of $2,000 in- 
volved,”than to a person whose life is imperilled? There can be no objection 
to a reasonable increase in the limit of appeal, and this would no doubt give 
immediate relief, 
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The organization of an intermediate court, which was received with much 
favor at the last session of Congress, would also accomplish the result, pro- 
vided the appeals from that court were limited. 

Of all plans that have been suggested, that of increasing the number of 
judges seems the least practicable, so far as accomplishing any good is con- 
cerned, unless it is desired to secure the dispatch of business at the expense 
of the character of the court and the respect that its opinions will receive. 

To appoint eighteen judges would make the supreme court a cumbersome 
and a dangerous body, which could accomplish no more business than half 
the number. To attempt to divide the cases and assign judges to hear special 
questions, would result in making the decisions merely the opinion of the 
judge who hears the case, which would of itself weaken, if not emirely de- 
stroy, the weight and influence of any such decision. Every litigant would 
be of the opinion that if any of the other seventeen judges had heard his case 
it would have been different. 

The necessity in our form of government of preserving inviolate the high 
respect and veneration of the people of the country for the court of last resort 
cannot be over-estimated. The founders of the Republic sought by every 
means to place this court beyond the reach of political control or popular in- 
fluence. It has preserved and maintained the highest respect and veneration 
from men of all political parties, and its decrees have been undisputed. Its 
conclusions may have been occasionally wrong, but in the general! business of 
society and heated excitement of political discussion it is much better to 
have final decisions undisputed and accepted, even if they should sometimes 
be erroneous. 


_ We recurred to this matter in a former issue (an/fe, p. 2) 
and desire to reiterate in substance what we then said, that 
in our judgment the only feasible measure for the relief of 
the court, is to place appeals and writs of error from the 
Supreme Court of the District of Columbia, and the Supreme 
Courts of the territories, on the same footing as the state courts, 
and also to create additional intermediate courts. Against 
the proposition of the president, there lies a graver objection 
than any we have yet seen mentioned. If the number of 
judges of the supreme court is largely increased at this time, 
the country will never be satisfied that it was not a mere poli- 
tical trick to recruit the court so largely with members of the 
political party whose lease of power seems about to expire, 
that its political complexion will not be changed for years to 
come. Notwithstanding the experience of the past few years, 
we cannot bring our mind to believe that political expediency 
is ready to descend to such wretched shifts. 

Meantime the few bar associations of the country seem 
more energetic in eating dinners than in considering grave 
questions like this, as to which the representatives of the peo- 
ple naturally look to the legal profession for advice. Will 
these exponents of professional opinion suffer this matter to 
remain, without counsel and without protest, in the hands of 
the demagogues who, under the name of statesmen, shape 
the legislation of the country? 





—LorpD RoMILLy died recently at his residence, Cromwell-road, London 
W. The deceased nobleman, who was born in 1802, was the second son of 
the celebrated advocate and statesman, Sir Samuel Romilly, M.P. Having 
been educated at Cambridge, he was called to the bar at Gray's Inn in 1827, 
and subsequently became a Q.C. and Bencher of the Inn. From 1842 to 
1845, and again in 1846, he sat in the House of Commons for Bridport, and 
for Devenport in 1847-51. He was solicitor general in 1838-50, and attorney- 
general in 1850-51, subsequent to which period he, for 20 years, held the 
office of master of the rolls. Lord Romilly married, in 1833, a daughter of 
Dr. Otter, Bishop of Chichester, who died in 1856, and by whom he had four 
Sons and four daughters. His eldest son, William Romilly, clerk of enrol- 
ments in chancery, succeeds to the-title. Lord Romilly was knighted in 1848, 
and was created a peer of the United Kingdom, under the style of Baron 


Romilly, of Barry, Glamorganshire in 1865. After the death of Lord West- 
bury he was appointed to continue the arbitration in the case of the European 
assurance society, in connection with which he has given several important 
decisions—notably that relating to the “ novation" of policies. During his 
’ presidency over the rolls court, Lord Romilly paid great attention to the pres- 

ervation and publication of the public records of the kingdom, and thus 
greafly aided historical enquiry and criticism.—[/rish Law Times. 








Power to Appropriate Private Property for a Pub- 
lic Park for the Inhabitants of a County. 


THE COUNTY COURT QF SAINT LOUIS COUNTY y, 
WILLIAM D. GRISWOLD £7 AZ. 


Supreme Court of Missouri, October Term, 1874. 


Present, Hon. Davib WAGNER, | 
" Wa. B. NApron, | 
“* HH. M. Vories, |; 
“ T.A. SHERWOOD, | 
Ik. A. Lewis, | 


Judges. 


1. When Courts may Declare Acts of Legislature Void —The courts cannot 
declare an act of the legislature void, no matter how unjust or impolitic it may be, unless 
it clearly conflicts with specific provisions of the constitution. [Acc. State v. C. G. & 
St. L. R. R. Co., 48 Mo. 468 ; Hamilton v. Saint Louis County Court, :5 Mo. 3.} 


2. Taking Private Property for Public Use—Power of the Courts to Re- 
strain the Legislature.—The courts have power to determine whether the use for 
which private property, authorized by the legislature to be taken, is in fact, a public use; 
but if this question is determined in the affirmative, the judicial function is exhausted ; 
the extent to which such property shall be taken for such use, rests wholly in the legis- 
lative discretion, subject only to the restraint that just compensation must be made. 
{Acc. People v. Smith, 21 N. Y. 597; Brooklyn Park Co. v. Armstrong, 45 N. Y. 234; 
Dingley v. City of Boston, too Mass. 544; Varick v. Smith, 5 Paige, 137; Scudder y. 
Trenton, Delaware, Falls Co., 1 Saxt. 699. } 





3 A Park for the Inhabitants of a County is a Public Use.—The 
legislature of Missouri, authorized the appropriation of land for a public park for the 
benefit of the inhabitants of Saint Louis county, located in the eastern portion of said 


county, near to, and outside of, the corporate limits of the city of Saint Louis: Held, 


that this was a “‘ public use,”’ notwithstanding the fact that it would be chiefly beneficial 
to the inhabitants of the city, and that the act was not unconstitutional. 


4. Municipal Indebtedness— Constitutional Ordinance Construed.—That 
clause of the constitution of Missouri (Art. 2, 3 14) which prohibits the general assembly 
from authorizing any county, city or town to become a stockholder in, or to loan its 
credit to any company, association or corporation, unless two-thirds of the qualified 
voters of such county, city or town, at a regular or special election to be held therein, 
shall assent thereto,—does not prohibit the legislature from authorizing a county to 
create a debt for the purpose of establishing a public park for the benefit of its inhabi- 
tants. 


5. Power of Legislature to Establish Board of Park Commissioners.— 
The legislature of Missouri has power to establish a board of park commissioners, one- 
half to be appointed by the county court, and one-half by the circuit court of the 
county, for the purpose of constructing and managing a park for the benefit of the inhab- 
itants of the county. [Acc. State v. Valle, 41 Mo. 29; State v. Saint Louis County, 34 
Mo. 546; People v. Draper, 15 N. Y. 532; Daily v. City of Saint Paul, 7 Minn. 390.} 


6. Taking Private Property for Public Use—Legislature may not Arbi- 
trarily fix Value—Acts Valid in Part and Void in Part.—-An act authorizing 
private property to be appropriated for the establishment of a public park, contained a 
proviso that, ‘‘ that in all cases, the assessment of the county assessor for the year 1873, 
shall be taken as a guide in fixing the value of the property to be condemned or ap- 
praised:’’ //e/d, that if it was intended by this proviso, that the assessment made in 
1873, should be taken as the measure or standard in fixing the value for compensation, 
then it would be clearly unconstitutional and void. ‘‘ Property can only be taken or ap_ 
propriated upon making just compensation. What is just is a matter of enquiry ascer. 
tainable by either appraisers or a jury, upon evidence furnished inthe case. No law can 
arbitrarily fix a value on property, and tell the owner he shall take that.’’ But since an 
act may be valid in part, and void in part, and since if this proviso were eliminated 
there would still be adequate provisions in the act for its enforcement, it is also held 
that it may be rejected and the remaining portions of the act permitted to stand. 


7. Taking Land for a Public Park—Vesting Title in the ‘‘ People of the 
County.’’—An act of the legislature providing that the title to land condemned for a 
public park shall vest in the ‘‘ people of the county,” is not void from the fact that the ‘‘peo . 
ple of the county *’ do not constitute any recognized legal or political body. The terms 
** people of the ceunty,’” and “the county,’’ may be regarded as interchangeable. 
[Acc. Patten v. Chapin, 6 Paige, 649; Trustees of Greene Township v. Campbell, 16 
Ohio St., 11 ; Carder v. Commissioners, Ibid. 353. ] 


Appeal from St. Louis Circuit Court. 


Thomas C. Reynolds, county counsellor, and Fohn M. Krum, 
for appellant. 


Glover & Shepley, and Thomas T. Gantt, for respondents. 

Opinion of the court by WAGNER, J. 

The case comes before us on an appeal from a judgment of the 
Circuit Court of St. Louis County, and the question presented in- 


volves the constitutionality of the act of the legislature establish- 
ing Forest Park, approved March 25, 1874. 
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By the first section of the act, a public park is established for 
the people of the county of St. Louis, to be called Forrest Park, 
and its limits are designated and described. The county court of 
the county is then authorized to purchase or condemn all the lands 
embraced within the defined boundaries, for the purpose of the 
park, and there is a provision that, before any purchase by the 
county court of the property for the park, an appraisement of the 
property shall be made by three appraisers, in the manner de- 
scribed in section 2, and the county court is forbidden to pay a 
larger sum for the property than the amount of the appraisement. 

Section 2 provides that the county court, by its presiding judge, 
shall file in the circuit court a petition setting forth the property, 
or any interest therein, sought to be condemned, the names of the 
owners thereof, and any matter deemed advisable or required by 
the circuit court. The circuit court is thereupon required to issue 
notice to the owners, or, if non-residents, bring them in by publi- 
cation. This section then continues: 

“If the defendants be found to be the owners of, or otherwise 
interested in the property, the court shall, unless the parties agree 
upon appraisers, within twenty days, appoint three disinterested 
men to view and appraise the property sought to be condemned, 
or if either party requires it, a special jury of six shall be sum- 
moned to fix the value of the same. If any appraiser or apprais- 
ers refuse or fail to attend or act, the court may appoint another. 
The appraisers or jury shall hear testimony under oath, and re- 
turn their report into court within ten days after they are qualified 
to act. Their report shall be under oath, and a concurrence of a 
majority of them, fixing the value of the property, shall be suffi- 
cient. It shall state the value, in cash, of the property, or of the 
interest or estate therein sought to be condemned, and any other 
fact the court may require. Either party may except to the report, 
in writing, filed in the circuit court within ten days after it is filed, 
and not thereafter. All such exceptions shall be determined by 
the court in a summary manner. If there be no exceptions, or if 
the same be overruled, the court shall confirm the report, and give 
judgment accordingly. Each of said appraisers, or of said jury, 
shall have been a resident of said county for the five years next 
before his appointment, and an owner in fee of real estate in said 
county, and not interested in any of the lands of.the park, or ad- 
joining thereto; provided, in all cases, the assessment of the 
county assessor, for the year 1873, shall be taken as a guide in 
fixing the value of property to be condemned or appraised.” 

By section 3, it is provided, that whenever the county court 
shall pay the amount so found to the party entitled to it, or pay it 
into the circuit court, the circuit court shall immediately order and 
decree that the title in fee to the property, and every other inter- 
est therein, be divested out of such owner and other persons in- 
terested, and vest forever in the people of the county. 

The fourth section gives the county court authority to issue the 
bonds of the county to an amount not exceeding the sum of $1,- 
300,000, and to apply the same to the purchase of any lands in- 
cluded in Forest Park, or to sell the bonds to such an amount as 
may be required for the payment of the property purchased or 
condemned, and to apply the balance, if any, to the improvement 
of the park. 

The fifth section provides that for the payment of the bonds, 
and the improvement of the park, the county court shall increase 
the per centum of the county taxes one-half mill on the dollar; 
and the sixth section makes the county treasurer the custodian of 
all moneys arising from the sale of the bonds or from the tax. 

The seventh section then organizes a board of commissioners, 
as follows: Three to be appointed by the County Court of St. 
Louis County and confirmed by the circuit court in general term, 
and three to be appointed by the mayor of the city of St. Lous, 
and confirmed by the city council of the city. The commission- 
ers thus appointed constitute the Board of Forrest Park Commis- 
sioners, and the presiding justice of the county court is made ex- 
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officio a member of the board. The commissioners have power, 
to lay off, improve, adorn and and generally govern, manage and 
control the use of the park, and the avenues surrounding the 
same, and to appoint officers and agents, prescribe their powers 
and duties, and make rules and regulations therefor. 


In accordance with the above act, the plaintiff presented its pe- 
tition to the circuit court against the defendants, praying for a 
condemnation and an appropriation of their lands. In that court 
a motion was made to quash the summons and dismiss the pro- 
ceedings, because the court had no authority or power to proceed 
in the cause or to make the orders prayed for by the petitioner. 

The reasons assigned for the motion, were that the act of the 
legislature, under which the proceedings were instituted, was un- 
constitutional ; that the act was void for uncertainty and vague- 
ness, and that the act was inoperative, inasmuch as there wete no 
such legal person or political entity as the ‘‘ people of the county 
of St. Louis,” and no conveyance could be made to them. The 
court sustained the motion and quashed the summons, and dis- 
missed the cause. To this ruling an exception was duly taken, 
and the cause was appealed to this court. 


It will be perceived that the only question inthe case is, whether 
the act is constitutional. Upon principle and authority the rule is 
settled that acts of the legislature are to be presumed constitu- 
tional until the contrary is clearly shown; and it is only when 
they manifestly infringe on some provision of the constitution that 
they can be declared void. For that reason, wherever there is a 
doubt, it is to be construed in favor of the validity of the enact- 
ment. State v. C. G. and St. L. R. R. Co., 48 Mo. 468. That the 
law is unjust, or impolitic, or oppressive, will nat authorize a 
court to declare it illegal, unless it violates some specific provision 
of the constitution. The subject was thoroughly discussed by Mr. 
Justice Gamble, in Hamilton v, St. Louis County Court (15 Mo. 3), 
where, in conformity with all the authorities, he stated the true 
doctrine, that no court was authorized to declare an act of the 
legislature void without being able to point out some specific clause 
of the constitution to which it was repugnant. A law may be un- 
just in its operation, or even in the principles upon which it was 
founded ; but that would not justify a court in expanding the pro- 
hibitions in the constitution beyond their natural and original 
meaning in order to remedy an evil in any particular case. These 
principles have now become axiomatic, and cannot be departed 
from. 

It is contended that in the present case the right of eminent do- 
main could not prevail, because the park is clearly not for a pub- 
lic use. That a park is a public use only for a municipality or a 
center of a dense population, but that it is not demanded for the 
people of a county, and that here it is situated near one side of the 
county, and therefore could not be beneficial or useful to the peo- 
ple of the more remote parts. It is true that the park is located 
in the eastern division of the county, in the vicinity of the city of 
St. Louis, and its establishment will be a great source of benefit to 
the inhabitants of the city. But it must be borne in mind that, 
although the city of St. Louis is a distinct municipality, it is, never- 
theless, a part of the county. It comprises the greater portion of 
the population of the county and pays the greater part of the 
county taxes. The court-house is situated in the city, but it was 
built by taxation from the city and county alike, and is for the use 
and benefit of all, notwithstanding it is a county building. The 
park may be outside of the city limits and may be very advanta- 
geous to its citizens, but it may still redound to the interests of 
other portions of the county; therefore they all have an interest 
and derive a use from it; their united means construct and adorn 
it, and it is the county, including all its population, that is the real 
proprietor. 

When it is once seen that the land which is sought to be appro- 
priated under the power of eminent domain, is for a public use, 
then the legislative authority over the subject cannot be restricted 
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or supervised by the courts ; when it is plainly perceived that there 
is an attempt to evade the law and procure the condemnation of 
property for a private use, or to accomplish an end which is not 
public in its character, then the courts would unhesitatingly de- 
clare the act void. Or if it was doubtful or questionable whether 
the use was public or not, testimony might be admissible to deter- 
mine the fact. But where it is plainly taken for a public use, the 
necessity of the exercise of the power rests with the state. The 
legislature is the proper body to determine the necessity of the ex- 
ercise of the power, and the extent to which the exercise of it shall 
be carried, and there is no restraint upon the power, save that re- 
quiring that compensation shall be made. The People v. Smith, 
21 N. Y. 597; The Brooklyn Park Company v. Armstrong, 45 N. 
Y. 234. 

This is the established doctrine on the subject. In the case of 
Dingley v. City of Boston (100 Mass. 544), a case relied on by the 
respondents, a statute was passed to enable the city to abate a nu- 
isance, and for the preservation of the public health. It author- 
ized the city to purchase, or otherwise take, the lands within a 
large district, provided for payment to the owners of damages for 
the taking, and directed the city to raise the grade of the territory 
so taken or purchased, with reference to a complete drainage 
thereof, so as to abate the nuisance and preserve the health of the 
city. It was insisted that the law was unconstitutional, as being 
the exercise of a judicial power, and as authorizing the taking of a 
greater interest in the land than was necessary. But the court 
ruled against both these positions and sustained the validity of the 
law. It was declared that when land and other property was 
taken by the legislature for the purpose of a public use, the legis- 
lature determined what property should be taken, and they might 
properly refer to the judiciary the duty of appointing commission- 
ers as officers of the court to hear the parties interested, and ap- 
portion among them the expense of the proceeding and of ren- 
dering judgment on the report of the commissioners and issuing 
process to enforce their judgment. 

In Varick v. Smith (§ Paige, 137), it is said that the legislature 
is the sole judge as to the expediency of making police regulations 
interfering with the individual rights of citizens, which are not pro- 
hibited by the constitution, and also as to the expediency of exer- 
cising the right of eminent domain for the purpose of making 
public improvements, either for the benefit of the inhabitants of 
the state or any particular part thereof. 

The case of Scudder v. The Trenton, Delaware, Falls Company 
(1 Saxt. 699), contains a very learned and thorough discussion of 
this question. There a bill was filed to procure an injunction to 
restrain the defendants from entering upon the property of the 
complainants, for the purpose of cutting and constructing a race- 
way, to conduct water from the river Delaware to a point below 
Trenton Falls. The right to cut and construct the raceway was 
claimed by the company, by virtue of an act of the general as- 
sembly of the state, entitled ‘‘an act to incorporate a company to 
create a water-power at the city of Trenton and its vicinity, and 
for other purposes.’’ It seems that the company was incorporated 
for manufacturing purposes, and their charter gave them the right 
to condemn and appropriate property for their use. The chancel- 
lor, after examining the whole structure applicable to the right of 
the exercise of the power of eminent domain, remarks: ‘“‘ Before 
I undertake to express an opinion, it will be well to see that I am 
in the line of duty, for it is contended on the part of the defend- 
ants that the power of judging on this subject is committed to the 
legislative department of the government alone, and that the judi- 
ciary cannot interfere. 

“This doctrine the court can in nowise admit; the legislature 
in this state is not omnipotent, as was the British parliament ; it is 
subordinate to the constitution, and if it transcends its power, its 
acts are void, and it is the duty of the judiciary to declare them 


bunal will hesitate to do it in clear cases. The opinion of Chan 
cellor Kent, in his commentaries (2 Kent, 276), does not support 
the position of the learned counsel. The author remarks that it 
undoubtedly must rest in the wisdom of the legislature to deter- 
mine when public use requires the assumption of private prop- 
erty. I do not understand by this that the legislature is to be the 
sole judge of what is meant by public use; but the fact being es- 
tablished that private property of a particular character may be 
taken and appropriated to public purposes, it is for the wisdom of 
the legislature to say when that appropriation shall be made. 
That the commentator did not intend to be understood as saying 
that the legislature was intended to be sole judge in this case, is 
evident; for he admits afterwards that, if the legislature should 
take the property of A and give it to B., the law would be uncon- 
stitutional and void ; and yet who is to judge that the property thus 
taken from one and given to another was not intended by the leg- 
islature for public use and benefit? Who is to declare it uncon- 
stitutional and void after they determined its propriety? Not 
doubting that the court may safely sit in judgment on this matter, 
it only remained to enquire whether the use to which the property 
is to be appropriated is a public use. a a . May we 
not, in considering what shall be a public use and benefit, look at 
the objects, the purposes, and the results of the undertaking? 
The water-power about to be created will be sufficient for the erec- 
tion of seventy mills and factories, and other works dependent on 
such power. It will be located at the seat of government, at the 
head of tide water, and in a flourishing and populous district of 
country. se * wy Looking at this case in all its bear- 
ings, and believing, as I do, that great benefit will result to the 
community from the contemplated improvement, I am not satis- 
fied to declare the act of incorporation, or that part of it which is 
now in question, void and unconstitutional. I do not see in it 
such a decided and palpable violation of the constitutional right 
as to warrant me to put an end to this work by the strong arm of 
the court. 


“‘ The legislature have thought proper, in their wisdom, to exer- 
cise the right of eminent domain, for an object which they deem of 
public use and importance, and although their judgment is not 
conclusive as to.the right, it is certainly entitled to a most respect- 
ful consideration.” 


And the court held that the act was constitutional. 

This case certainly goes far enough in upholding the right to 
appropriate property, and I have abstracted liberally from it, be- 
cause it is one of the principle cases relied on by the respondents. 
It is in precise accordance with the doctrine previously laid down 
in this opinion, that the court will determine whether the use is 
public, but when an affirmation to this question is reached, then 
the judicial function is gone, and there is no restraint upon the 
legislative discretion. 


Many other authorities have been examined, but it is unneces- 
sary to make special reference to them, as they sustain throughout 
the views above announced. Private property is taken for public 
use when it is appropriated for the common use of the public at 
large. A stronger instance cannot be given than that of property 
converted into a public park. A public park becomes the property 
of the public at large, and is under the control of the public au- 
thorities ; it may well be paid for by the public, as it is intended 
for public use. There is sufficient, then, on the face of this act to 
warrant us in holding that the park in question is for public use. 

It is next objected that the act is void because it violates section 
14 of article 3 of the constitution. ‘That section provides that the 
general assembly shall not authorize any county, city or town to 
become a stockholder in, or to loan its credit to, any company, 
association, or corporation, unless two-thirds of the qualified voters 
of such county, city or town, at a regular or special election to be 
held therein, shall assent thereto. To sustain the objection, the 





so, The duty is at all times unpleasant, but no independent tri- 


case of The State v. The Curators of the State University, decided 
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by this court at its last July term, is cited, The facts were these: | ascertainable by either appraisers or a jury, upon evidence furn- 
That Phelps county undertook to issue its bonds and deliver them | ished in the case. No law can arbitrarily fix a value on property, 
to a corporation established for a public educational purpose for the | and tell the owner that he shall take that. That would be assum- 
state, in order to obtain the location of a school of mines, without | ing a prerogative utterly unwarranted, and would be destructive of 
having first obtained the consent of the people of the county. This | the rights of property. But does it follow that because this part of 
the court held the county could not do, and Judge Napton, who | the section is unconstitutional, the whole act is invalid? By no 
delivered the opinion, said: ‘‘ What was the object ofthe restric>| means. Nothing is better settled than that an act may be good in 
tion on the county courts, city and town municipalities? The | part and bad in part. 
object was plainly to prevent them from taxing the people without | Where a clause inan act is rendered invalid on account of some 
their consent. No loan of credit was allowed to.any company, | constitutional prohibition, that will be stricken out or disregarded, 
association, or corporation without consent of the people who had | but the other parts that are not liable to any such objection will 
to pay it. The business of the company, association, or corporation, | remain good and the act will be enforced, provided enough is left 
isnot referred to in the constitution. Whether educational, be- | to put it in operation and carry out the object had in view in its 
nevolent, individual, or otherwise ; whether public or private—the | enactment. The’ second section prevides that ‘the court shall, 
object is not considered.” unless the parties themselves agree upon appraisers within twenty 
But the two cases are wholly different. ‘They are neither paral- | days, appoint three disinterested men to view and appraise the 
lel nor analagous. property sought to be condemned, or if either party requires it, a 


Phelps county was not authorized to establish a school of mines special jury of six shall be summoned to fix the value of the same. 
for the use of its own people, to own and manage it through com-| * * * The appraisers or jury shall hear testimony under oath, 
missioners appointed for that purpose. It was simply empowered | and return their report into court within ten days after they are 
to issue its bonds, or loan its credit to the State University—a cor- | qualified to act. Their report shall be under oath, and the concur- 
poration entirely foreign to its limits, and managed by trustees | rence of a majority of them, fixing the value of the property, shall 
who were not appointed by it. The county got no property in ex- be sufficient. It shall state the value in cash of the property, or of 
change for its bonds, and had no voice in their negotiation, nor the interest or estate therein sought to be condemned, and any 
could it exercise any control over the proceeds after they were sold. | other fact the court may require. Either party may except to the 
In the present case there is no loaning its credit, or taking stock in | report, in writing, filed in the circuit court, within ten days after it 
any company, association, or corporation. A county debt is cre- | is filed, and not thereafter.” 
ated for property conveyed tothe county, andthe taxation imposed | This section is complete without the obnoxious clause. It furn- 
to pay off and discharge that debt. ishes the necessary and appropriate remedy for determining value. 


Nor do we consider it objectionable that the control and man- | It provides for an appraiser or jury, at the election of either 
agement of the park is committed to a board of commissioners, in. | Patty, whose duty it is to hear testimony and arrive at the actual 
stead of the county court. The twenty-third section of the sixth cash value, which will furnish the criterion for just compensation, 
article of the constitution, provides that inferior tribunals, to be | The objectionable proviso, therefore, may be entirely eliminated, 
known as county courts, shall be established in each county for | 2%d the act will be good and capable of enforcement. 
thetransaction of all county business; but that will not preclude The last point to be examined, is that the act is unconstitutional, 
the state from appointing other agencies in certain cases. Three | because the [title to the} proposed park land is to be made neither 
ofthe commissioners are appointed by the county court, the pre- | to a corporation: nor to any recognized legal political body, nor to 
siding judge of that court makes the fourth, and the three others | a trustee for either; that there is no such legal body or political 
are appointed by the city council. Thus they all derive their powers, | entity as the people of St. Louis county. Aside from the well- 
either directly or remotely, from the voters of the county. In prin- | known doctrine, that a trust never fails for the want of a trustee, 
ciple, the board does not differ from the police board, or the b- =’ | that to prevent a failure a court of equity will interpose and ap- 
of water commissioners, and it has been decided that the legisla- | point one, we do not thinkthere is any merit in the objection. In 
ture had the undoubted constitutional right to establish these | an early day, nearly all the grants of commons made to our towns, 
boards as a part of the local administration of municipal affairs. | were made to the inhabitants of the towns, and yet it has always 
They are regarded as mere administrative offices or agencies, for | been held that these commons were the property of the towns. In 
the performance of certain duties, and as such, the establishment | Patten v. Chapin (6 Paige, 649), the inhabitants of an incorporated 
of their power and their appointment have been valid. State v. neighborhood collected a fund, and with it built a school house for 
Valle, 41 Mo. 29; State v. St. Louis County Court, 34 Mo. 546; their use, and it was decided that upon the incorporation of the 
People v. Draper, 15 N. Y. 532; Daily v. City of St. Paul, 7 | neighborhood into a village, the title to the school house vested in 
Minn. 390. | 





| the corporation. The case of the Trustees of Greene Township v, . 


The further point is insisted upon, that the act gives no power to | Campbell ¢¢ a/. (16 Ohio, 1 o}, Was where the lands had been con- 
take lands at their value, but only at the amount of the appraise- | veyed and vested in the legislature of the state, and the court held 


ment, to be made in the manner described. Section 2 expressly | 
requires the appraisers, in fixing the value of the land, to be guided ! 


by the assessesment of 1873. I do not think the section will bear 
the construction that is thus attempted to be placed upon it. The 


that it was the same in legal effect, as if the title had been vested 
| in the state co uomine. To the same effect is Corder v. Commis- 
sioners of Fayette County (zd. 353). There the devise was made 
to the county by name, when the law required that it should be 


language is: ‘‘ Provided, in all cases, the assessment of the county 
assessor for the year 1873, shall be taken as a guide in fixing the} ‘‘ A devise to the county is a devise to the commissioners of the 
value of the property to be condemned or appraised.” I am in- | county, and vests the title in them for the use of the county. The 
clined to the opinion that what the framer of the section intended, | county and the commissioners of the county are often convertible 
was that the different pieces of property appropriated, should be | terms.'’ We therefore think it was immaterial whether the law 
adjusted according to the relative value placed upon them by the | provided that the title should be vested in the county or in the 
assessor of that year. Ifit was designed that the assessment made people of the county. They may be regarded as interchangeable 


| vig 

| made to the commissioners of the county. But the court said: 
| 

! 





in 1873 was to be taken as the measure or standard in fixing the 
value for compensation, then unquestionably this part of the sec- 
tion is void, Property can only be taken or appropriated upon 
making just componsetion. What is just is a matter of enquiry, 


or convertible terms. 

After a careful and attentive consideration of all the questions 
that have been presented and argued in this case, we have been 
unable to find in the act such an infringement of any specific pre 
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vision of the constitution of the state as would authorize us to de- 
clare it void. Wherefore the judgment below should be reversed 
and the cause remanded. All the judges concurring. 

REVERSED AND REMANDED. 


NoTE.—In the case of the State v. Leffingwell, March term, 1873, 54 Mo., 
the Supreme Court of Missouri held the act of March a5, 1872, establishing 
for the city of St. Louis, and outside of the city, what is known as “ Forest 
Park,” to be unconstitutional, on two grounds; Ist, that the act was a special 
act, creating a corporation other than municipal, in contravention of an ex- 
press provision of the state constitution. 2d, because it levied a special tax or 
local assessment exclusively upon certain lands outside the city, for an object 
general in its nature, and which the act declared tobe of great importance to 
the city of St. Louis, conducive to its dignity and character, and to the 
health and recreation of its inhabitants. 

Thereafter the act of 1874, above held valid, was passed and framed with a 
view to avoid the objections which had proved fatal to the prior enactment. 

We are informed in the able and exhaustive printed argument of Mr. 
Thomas C. Reynolds in support of the act of 1874, that the lands which it 
authorizes to be condemned or: purchased consist of about 1,200 acres, just 
westof the corporate boundaries of the city of St. Louis, and that they are 
substantially the same lands which the act of 1872 declared to be of great 
importance to the city of St. Louis, and conducive to its character and dignity 
and to the health and recreation of its inhabitants. The act of 1874 author- 
izes the county of St. Louis to acquire, by purchase or condemnation, lands 
for a public park, and thisis the peculiarity of the present case, territorially. 
The county of St. Louis is very much more extensive than the corporate bound- 
aries of the city of St. Louis, and it is doubtless true, in point of fact, that it 
®& solely because of the city of St. Louis with its compact population of 
500,000 people (a number exceeding, as Mr. Reynolds points out, that of 
twelve of the states of the Union) that the scheme for the park, as well as the 
necessity for it, originated. 

There can be no doubt, we think, that in the absence of special constitu- 
tional restrictions, it is within the legislative competency to authorize the con- 
demnation of lands for the purposes of a public park. The decision of the 
principal case, that this is a lawful exercise of the power of eminent domain, 
and that courts cannot arrest its exercise, is well supported by the adjudications 
referred to, and by others. Dillon on Munic. Corp., Secs. 463, 464. 

The strain of the case in our minds is rather upon the question whether the 
tax, which the act authorizes to be levied upon the people of the entire county, 
to pay for the purchase, adornment and support of the park, is consistent with 
fundamental principles which govern and limit the state’s:‘taxing power. On 
a question of this kind, however, it is very difficult, in the absence of an ex- 
press restriction in the constitution of the state, to find a judicial basis on 
which to rest the right of the courts of a state to overthrow a legislative en- 
actment; and in this view it is not easy to perceive how the Supreme Court 
of Missouri could have decided differently. It seems unjust to tax for the 
acquisition and support of the park agricultural lands lying miles distant 
therefrom ; but the injustice of a tax and the constitutionality of a tax are 
very different things. 

The opinion of Judge Wagner very satisfactorily disposes of the other 
special objections to the act, and will be read with interest, not only within 
the state of Missouri, but elsewhere. J. F. D. 





Reformation of Marine Insurance Policy on Ground 
of Mistake. 


GEORGE HEARNE v. THE NEW ENGLAND MUTUAL MA- 
RINE INSURANCE COMPANY. 


Supreme Court of the United States, October Term, 1874. 


1. Reformation of Contracts in Equity on Ground of Mistake —FEquity 
will reform a written contract where there has been a mutual mistake, so that the in- 
strument as drawn fails to express the common intent of the parties. 


2. Reformation of Insurance Policies on the Ground of Mistake.—The 
jurisdiction of a court of equity to reform contracts on the ground of mutual mistake 
extends to the reformation of insurance policies. 


3- . Case in Judgment.—Application was made to an insurance company, 
fer a policy of insurance on a vessel chartered “‘ to go from Liverpool to Cuba and load 
for Europe, via Falmouth for orders where to discharge.” Answer was returned as 
follows: ‘‘ As requested, we have entered $5,000 on bark Maria Henry, Liverpool to 
port in Cuba, and thence to port of advice, and discharge in Europe, at four per cent.”’ 
The policy, which the assured received without objection, described the voyage as fol- 
lows: ‘‘ At and from Liverpool to port in Cuba, and at and thence to port of advice 
and discharge in Europe.” The barge loaded in Liverpool, and proceeded to a port im 








Cuba where she discharged, and thence proceeded to another port in Cuba, where she 
loaded for Europe. On her homeward voyage she was lost by perils of the sea. The 
insurer having refused to pay the amount stipulated in the policy, on the ground that the 
voyage to the second port in Cuba was a deviation, the insured brought this suit in 

to reform the contract, on the ground of mistake: e/d, that the terms of the answer 
to the application for the policy, and,also those of the policy itself, being plain and ex. 
plicit, it must be presumed that they were understood by the assured, and that the bill 
gnust hence be dismissed. 


4- Proof of Usage.—Nor was the complainant's case aided by proof of a 
usage that vessels going to Cuba might stop at at least two ports, one to discharge and one 
to load. Proof of usage is admissible to explain ambiguity, but never to contradict 
what is plain in a written contract. 





5. Marine Insurance—Deviation—Return of Premiums—Rule in Equity.— 
Where there has beena deviation from the voyage described in a policy of marine insur- 
ance, the law annuls the contract as to the future and forfeits the premium to the under- 
writer ; and in this case equity follows the law. 


Mr. Justice SWAYNE delivered the opinion of the court. 


This is an appeal in equity from the decree of the Circuit Court of 
the United States for the District of Massachusetts. 

The bill was filed by the appellant to reform a contract of in- 
surance. He claims that the policy as made out does not conform 
to the agreement of the parties supplementing that agreement 
with the usage or custom which he insists entered into and formed 
a part of it. 

On the 7th of May, 1866, he made his applica tion by letter to 
the company for insurance. He said: ‘‘ The bark Maria Henry 
is chartered to go from Liverpool to Cuba and load for Europe, 
via Falmouth for orders where to discharge. Please insure $5,coo 
on this charter valued at $16,e00, provided you will not charge 
over four per cent. premium.’’ On the gth of that month the 
company through its president replied: ‘‘ Your favor of the 7th is 
at hand. As requested we have entered $5,000 on charter of bark 
Maria Henry, Liverpool to port in Cuba, and thence to port of ad- 
vice and discharge in Europe, at four per cent. 

The policy was made out the same day and described the voy- 
age as follows: ‘ At and from Liverpool to port in Cuba, and at 
and thence to port of advice and discharge in Europe.”’ Thereafter 
the.policy was delivered to the assured and received without ob- 
jection. The vessel was loaded with coal at Liverpool and pro- 
ceeded thence to St. Iago de Cuba. There she discharged her 
outward cargo. She went thence to Manzanillo, another port in 
Cuba, where she took on board a cargo of native woods. On the 
7th of September, 1866, she sailed thence for Europe, intending 
to go by Falmouth for orders. Upon the roth of that month, on 
her homeward voyage, she was lost by perils of the sea. Due 
notice was given of the loss and it is admitted to have occurred as 
alleged in the bill. The company refused to pay, upon the ground 
that the voyage from St. Iago de Cuba to Manzanillo was a devia- 
tion from the voyage described in the policy, and therefore put an 
end to the liability of the assured. 

On the 7th of December, 1868, two years after the loss occurred, 
Hearne brought an action at law against thecompany. The court 
held that he was not entitled to recover by reason of the deviation 
before stated. He failed in the suit. On the 16th of January, 
1871, he filed this bill, and prayed therein to have the contract re- 
formed so as to cover the elongated voyage from St. lago to 
Manzanillo. 

The reformation of written contracts for fraud or mistake is an 
ordinary head of equity jurisdiction. The rules which govern the 
exercise of this power are founded in good sense and are well 
settled. Where the agreement, as reduced to writing, omits or con- 
tains terms of stipulations contrary to the common intention of the 
parties, the instrument will be corrected so as to make it conform 
to their real intent. 

The parties will be placed as they would have stood if the mis- 
take had not occurred. Kerr on Fraud and Mistake, pp. 419 420. 

The party alleging the mistake must show exactly in what it 
consists, and the correction that should be made. The evidence 
must be such as to leave no reasonable doubt upon the min¢ of 
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the court as to either of these points. Beaumont v. Bramley, 1 T. but contradict and change the contract which the parties 


& R. 41-50; Marquis of Breadalbane v. Marquis of Chandos, 2 M. 
& C. 711; Fowler v. Fowler, 4 D. G. & Jones, 265 ; Sells v. Sells, 1 
Dr. & S$. 42; Loyd v. Crocker, 19 Beav. 144. The mistake must 
be mutual and common to both parties to the instrument. It must 
appear that both have done what neither intended. Rook v. Lord 
Kensington, 2 K. & J. 753; Eaton v. Bennet, 34 Beavan, 196. A 
mistake on one side may be ground for rescinding, but not for 
reforming a contract. 
Sells v. Sells, supra. 

Where the minds of the parties have not met, there is no con- 
tract, and hence none to be rectified. Bentley v. McKay, 31 L. J. 
Chy. 709; Baldwin ef a/. v. Midleburger, 2 Hall, 176; Coles v. 
Bowen, Io Paige, 534; Calverley v. Williams, 1 Vesey, Jr. 211. 

This jurisdiction is applied where necessary and proper to the 
reformation of contracts of insurance. Harris v. Col. Co. Ins. Co. 
18 Ohio R. 116; Fireman’s Insurance Co. v. Powell, 13 B. Monroe, 
311; Nat. Fire Ins. Co. v. Crane, 16 Md. 260. 

Here the application was to insure on a charter “‘ from-Liverpool 
to Cuba, and load for Europe, via Falmouth,” etc. This was in- 
definite as to Cuba, and may have been regarded by the company 
as ambiguous. The answer was, ‘“‘as requested, we have entered 
$5,000 on charter 40 fort in Cuba, and thence to port of advice and 
discharge in Europe.’’ This answer shows clearly two things: 
(1) How the company understood the proposition. (2) That they 
agreed to insure according to that understanding, and not other- 
wise. 

There was no mistake nor misapprehension ontheir part. The 
circumstances show there could be none. 

The correspondence between the parties constituted a prelimin- 
ary agreement. The answer to Hearne’s proposal was plain and 
explicit. It admitted but of one construction. He was bound care- 
fully to read it, and it is to be presumed he did so. In that event 
there was as little room for misapprehension on his part as on the 
part of the company. Such a result was hardly possible. There 
is nothing in the evidence which tends to show that any occurred. 
The inference of full and correct knowledge isinevitable. It is.as 
satisfactory to the judicial mind as direct evidence to the same 
effect would be. 

So far, the complainant's case is as weak in equity as it was at 
law. But it is said there was a usage that vessels going to Cuba 
might visit at least two ports—one for discharge and the other for 
reloading. It is insisted that this usage authorized the voyage to 
Manzanillo ; that the voyage was not a deviation ; that it in no wise 
affected the liability of the company in equity ; and that hence, the 
contract of the parties in this particular, should be reformed ac- 
cordingly. 

It isnot necessary that the usage relied upon in cases like this 
should have been communicated or known to the assurers. Lord 
Mansfield said: ‘‘ Every underwriter is presumed to be acquain- 
ted with the practice of the trade he insures, and if he does not 
know it, he ought to inform himself.” Noble v. Kennedy, 2 Doug. 
492; see also, 1 Duer on Ins. and the cases there cited. 

Usage is admissible to explain an ambiguity, but it is never re- 
ceived to contradict what is plain in a written contract. Bracket 
v. Roy. Ex. Ass. Co., 2 Cr. & J. 250; Crofts v. Marshal, 7 C. & P. 
607 ; Philips v. Briard, 1 H. & N. 21. If the words employed have 
an established legal meaning, parol evidence that the parties in- 
tended to use them in a different sense will be rejected, unless if 
interpreted according to their legal acceptation, they would be 
insensible with reference to the context or the extrinsic facts. 
Wigram on Wills, 11-12. If no such consequence is involved, 
proof of usage is wholly inadmissible to cont: adict or in any wise 
to vary their effect. Yates v. Pym, 6 Taunt., 446; Bracket v. 
Roy. Ex. Ass. Co., supra. 

In no case can it be received where it is inconsistent with, or 
tepugnant to, the contract. Otherwise it would not explain, 
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have made—substituting for it another and different one, which 
they did not make. Holding v. Pigot, 7 Bingham, 465 ; Clarke v. 
Roystone, 13 M. & W. 752; Treeman v. Loder, 11 A. & E. 589; 
Muncey v. Dennis, 1 H. & N. 216. To establish such inconsis- 
tency it is not necessary that it should be excluded in express terms. 
It is sufficient if it appear that the parties intended to be governed 
by what is written and not by anything else. Hutton v. Warren, 
1M. & W. 477; Clark v. Roystone, supra. 

The principle of the admission of such testimony, is that the court 
may be placed, in regard to the surrounding circumstances, as 
nearly as possible in the situation of the parties—the question 
being, what did they mean by the language they employed? 1 
Greenl. on Ev., 7 295a. What is implied is as effectual as what is 
expressed. U.S. v. Babbit, 1 Black, 61. The expression and the 
implication in this case are equally clear. It is expressed that the 
vessel should proceed to a port in Cuba, and thence to Europe. 
It is implied that she should visit no other port inCuba. Zafress- 
um facit tacitum cessare. Under these circumstances, usage can 
have no application, and proof of its existence is inadmissible. 
But the usage relied upon is not sustained by the evidence. 

It appears that a large proportion of the vessels, perhaps four- 
fifths, which go laden with coal to Cuba, take on their return cargo 
elsewhere on the island than at the port of discharge. A few use 
the same port for both purposes. But the proof is also that the 
contract in all such cases is expressed according to the intent. 
There is no proof that where the policy is upon a voyage to one 
port and back, the vessel may proceed to another port before her 
return, and that by usage or otherwise, the latter voyage as well as 
the former shall be deemed to be within the policy. 

Viewing the case in this aspect, we find nothing that would war- 
rant the interposition of a court of equity. 

We are asked, if we decline to reform the contract, to decree the 
return of the premium. This we cannot do. We regard the case 
as one of mere deviation. It is essentially of that character. In 
that class of cases, the law annuls the contract as to the future, 
and forfeits the premium to the underwriter. Here equity must 
follow the law. We cannot apply a different rule. 

The decree of the circuit court is affirmed. 





Construction of Statutes Adopted from other 
States— Homesteads in Missouri—Fee Simple 
Estates Vests in Widow. 





LUCINDA SKOUTON £7 AZ. v. MARY WOOD. 


Supreme Court of Missouri, August Term, 1874. 


Present, Hon. DAVID WAGNER, 
‘Wm. B. Napron, | 
‘© ‘WasH. ADAMS, 
** —H. M. VoORIEs, 
. “ TT, A SHERWOOD. 


Judges. 


1. Construction of Statutes Adopted from other States.—Where the legisla- 
ture enact a statute which is a literal transcript of a statute of another state, it will 
ordinarily be presumed that they intended to adopt the construction which had been placed 
upon it by the highest court of the state from whence it was borrowed. 


2. Missouri Homestead Law— Widow takes the Fee.—The Missouri homestead 
law was literally transcribed from the Revised Statutes of Vermont. Following the con- 
struction placed upon this statute by the Supreme Court of Vermont, it is held that upon the 
death of the husband, a fee simple estate in the homestead premises vests in the widow, 
and, upon her death, descends to 4er heirs, lineal and collateral, and not to the heirs of 
the husband. It follows that an adult daughter of the husband, by a former wife, is not 
entitled to an injunction against the widow to restrain waste 


Error to Buchanan Circuit Court. 
Thomas & Tyler, for plaintiff in error. 
Wood, at the time of his death, held the homestead in fee 


simple, absolute, and under the homestead act properly construed 
(Wagn. Stat, 698, 2 5), the widow held it by the same title, 
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#1. M. Ramey, for the defendants in error. 

The statute in relation to the exemption of homesteads was only 
intended to operate asa protection against creditors in attachments 
or executions, and not to defeat the interest of the heirs. Wagn. 
Stat. 697, @ I. 

We have a statute governing the manner of the descent and dis- 
tribution of the estate of intestates. Wagn. Stat. 529,21. Togive 
the construction to the homestead act, contended for by “he plaintiff 
in error, would render the statute concerning assignment of dower 
and the distribution of estates, nugatory, and operate as a repeal 
of them. 

NAPTON, Judge, delivered the opinion of the court. 

Under the 5th section of the act concerning homesteads (Wagn. 
Stat. p. 698), the defendant, who was the widow of Bird Wood, 
had been allowed as a homestead,-120 acres of the estate of her 
deceased husband. 

The deceased left no minor children; but had several children 
by a former wife, who were of age and married. The plaintiff is a 
daughter of Wood, and wife of Skouten, and filed in the circuit 
court a petition to enjoin the defendant from wasting the timber 
on the said 120 acres. A temporary injunction was granted, and 
ultimately this injunction was made final. 

The propriety of this action of course depends on the question 
whether the homestead of the wife, assigned to her by the probate 
court, was a life estate, or a fee simple. The husband died seized 
of a fee simple estate, and the question depends on the proper con- 
struction of the 5th section of the homestead law. 

That section reads thus: ‘If any housekeeper or head of a 
family shall die, leaving a widow or any minor children, his home- 
stead to the*value aforesaid ($1,500), shall pass to and vest in such 
widow or children, or if there be both, to such widow and children, 
without being subject to the payment of the debts of the deceased, 
unless legally charged therein (thereon) in his lifetime ; and such 
widow and children, respectively, shall take the same estate therein 
of which the deceased died seized, provided, that such children 
shall, by force of this chapter, only have an interest in such home- 
stead until they shall attain their majority; and the probate court 
having the jurisdiction of the estate of such deceased housekeeper 
or head of a family, shall, when necessary, appoint three com- 
missioners to set out such homestead to the person or persons en- 
titled thereto.” 

This act concerning homesteads is a literal copy of the Vermont 
statute on this subject. See Stat. of Vermont, p. 456. There are 
sections of the Vermont statute omitted, but the 5th section of our 
act is an exact copy, with a mere verbal alteration, evidently oc- 
casioned by the blunder of the copyist or printer. 

In construing a legislative enactment of another state, or of a 
foreign country, it is a well settled practice of all courts to adopt 
the interpretation of the law which the highest judicial tribunals of 
such state or foreign country have given to it, and this practice is 
based on the presumption that the judicial branch of the govern- 
ment whose legislative branch passed a law, is the most compe- 
pent to determine the meaning and effect of such law ; and, when 
such law comes up before a foreign tribunal, the construction given 
to it by the judiciary of the state where it originated, is held to be 
conclusive in the foreign tribunal. Hence the federal courts of 
this country have always held that the construction of state laws 
by the state judiciary, was binding on them ; at least that was the 
rule from the origin of the federal government until very recently, 
and citation of authorities to that effect is unnecessary. 

And so, if a law of France or England is in question, our judi- 
cial tribunals adopt the construction of such law as it has been 
authoritatively announced by the judicial tribunals of France or 


s. 


=. 

nd I do not know that there is any difference between a law 
of a foreign country ora sister state, when brought collaterally under 
review in a court of this state, and such law after it has been 





adopted and made a part of our state law. In the latter, as well 


as in the former case, the construction of the act given by the 
courts of the state or country in which it originated, would be 
very pursuasive, if not conclusive evidence, that our legislature in 
adopting it, meant to adopt it as construed by the judicial authori- 
ties of the state where it originated. Hence the statute of limita- 
tions of England, and the statute of frauds, when adopted here, 
have always received the construction which the courts of England 
placed on them, unless their terms were varied by some legisla- 
tive enactment here. And this interpretation proceeded on the 
assumption that our legislature in adopting them, intended that 
they shouldbe construed here as they were in the country where 
they originated. 

And so, when our legislature copies and adopts a Vermont 
statute, we must assume that they understood the interpretation 
of it as given by the courts of Vermont; and intended the law ‘to 
be construed here as the courts of Vermont construed it. 

The homestead law, though aiming at the same general object, 
has varied very much in the several states that have adopted one, 
as may be seen by reference to the chapter in Mr. Washburn’s 
book on this subject; and the construction given to the various 
laws on the subject, has been essentially variant. 

Our statute on the subject is simply a re-enactment of the Ver- 
mont statute, and it is presumed that the construction given by the 
Supreme Court of Vermont to their statute, was intended to be the 
law here. 

The 5th section of our law is a precise copy of the 5th section of 
the Vermont law. 

We have therefore examined the Vermont cases to see what 
construction has been given to that section. Were it an open 
question, I should, for} myself, hesitate to declare the widow’s title 
under this section to be an absolute one, seeing that a life estate 
would accomplish all the objects sought by the spirit and intent of 
such laws. But an examination of the Vermont cases shows that 
the supreme court of that state has determined that a fee simple 
passes to the widow where the husband dies seized of afee. Day v. 
Adams, 42 Vermont, 316; 28 Vt. 541 and 672; 30 Vt. 698, 759; 33 
Vt. 649 ; 33 Vt. 290; 36 Vt. 257; 39 Vt. 578. The sum of the opin- 
ions is that “the widow and children take an absolute title at the 
death of the father;”’ and it follows that so far as homesteads 
are concerned, the statute of descents and distributions is repealed. 

There are difficulties attending this construction of the act; but 
the facts of this case do not present them. There are no minor 
children here, and the widow takes the estate absolutely ; and on 
her death it goes to her heirs, lineal or collateral, to the exclusion 
of the husband’s heirs,—a seeming injustice, but one with which 
we have no concern. The law declares her title to be the same as 
her husband had, and as he had a fee simple, she enjoys the same 
and can dispose of it as she pleases; and, on her death without 
such disposition, it would necessarily go to her heirs, to the exclu- 
sion of her husband's children, who were at maturity at his 
death. 

Supposing her death to occur before the minor children (where 
there are any) attain maturity, it would be a serious question as to 
where the title goes; but I suppose it would go to the surviving 
minor children, and on their majority, to the heirs of the deceased. 

However this may be, as the widow in this case took a fee, there 
was no ground for an injunction by the heirs of the husband; and 
as the statute declares she shall take a fee where her husband had 
one, we have nothing to do but to enforce it, whatever we may 
think of its policy. 

The circuit court erred, therefore, in granting any injunction; 
and its judgment is reversed. The other judges concur. 





—THE following is the composition of the jury in the Tilton-Beecher case 
now on trial: The foreman a merchant, and there is an iron-moulder, a 
carpenter, a wood and willow basket-maker,a man out of employment, a 
druggist, a builder, a cork-cutter, a flour-broker, and an Irish grocer. The 
Baptists have one representative, the Presbyterians three, the Catholics one, 
o — one, the Episcopalians two, and those without church affilia- 
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Validity of Contracts to Pay Money in Consid- 
eration of a Railroad being Located on a Par- 
ticular Route. 


BEN. HOLLADAY v. A. W. PATTERSON. 
Supreme Court of Oregon, August Term, 1874. 


Hon. W. W. Upton, Chief Justice. 
« _B. F. BoNHAM, 
“ L. L. McARTHUR, 
‘*  JoHN BURNETT, 
‘* PAINE P. Prim. 


Judges. 


1. Agreement—Public Policy—Railroad Subsidy.—H., being a director and 
president of the Oregon & California Railroad Company, and the owner of a majority of 
the stock of said company, agreed with P. that in consideration of a certain sum of 
money, he would cause the line of said road to be located on a certain route, and a depot 
to be located at a certain place, instead of adopting another route then surveyed, which 
was shorter, and over which said road could be constructed at less expense: edd, that 
such a contract is contrary to public policy. 

2. Railroad Corporation, Quasi-Public.—A corporation organized for the con- 
struction of a railroad, is a guasi-pudlic corporation, and the public have an interest 
in the location of its line of road and depots. 


3. Public Policy—When Agreements Contrary to.—An agreement which 
tends to lead persons, charged with the performance of trusts or duties for the benefit of 
others, to violate or betray them, will not be enforced. 


Appeal from Linn County. 

Dolph, Bronaugh, Dolph & Simon, for appellants; Thompson 
& Fitch, for respondents. 

BuRNETT, J., delivered the opinion of the court. 

This action was brought upon the following agreement or sub- 
scription paper signed by respondent. 

In consideration that Ben. Holladay will cause the line of the 
Oregon and California Railroad to be located across the Willa- 
mette ‘river, within three miles of Harrisburg, and constructed 
thereon, on the west side of such river, to some point within the 
corporate limits of Eugene City, and will establish a depot within 
the corporate limits of said Eugene City, and in consideration of 
one dollar to each of the undersigned paid by Ben. Holladay, the 
receipt whereof we hereby severally acknowledge, we the under- 
signed do severally hereby promise and agree to pay to the said 
Ben.Holladay, within sixty days from the date that such railroad is 
completed to Eugene City, so that a locomotive can run over the 
same to said city, the several sums in United States gold coin, 
which we have respectively set opposite our name, hereto. 

Eugene City, Oregon, April 17th, 1871. 

“A. W. Patterson, - - - - - = = $1000.00,” 

Said subscription paper was also signed by a number of other 
persons, with different amounts set opposite their names. 

It appears from the complaint that at the time of the making of 
said contract, to-wit: on the 17th day of April, 1871, the plaintiff 
was the owner and holder of over a majority of the capital stock 
of the Oregon and California Railroad Company, which company 
then was a corporation, duly organized under the laws of the state 
of Oregon, for the purpose of constructing and equipping a railroad 
from Portland, Oregon, southerly through the Willamette, Umpqua 
and Rogue river valleys, to the southern boundary line of the 
state of Oregon, and said company was then engaged in the con- 
struction of such railroad, which was at said date completed toa 
point some twelve miles north of the coporate limits of 
Harrisburg in Linn county, and that the plaintiff was 
at that date also one of the directors of said com- 
pany, and the president of the board of directors thereof, 
and as such president, director and stockholder, had the power to 
cause said railroad to be located and constructed on such line or 
route, as he, the plaintiff, might desi:e or determine, and was duly 
Authorized to control such location by a resolution of said board of 
directors, before that time duly adopted. That from said point, 
twelve miles north of Harrisburgh, southerly, two or more routes 


one running some miles distant from Harrisburg, and to the east 
thereof, and some three miles east of Eugene City, and across the 
Willamette river, at or near Springfield ; the other running through 
the corporate limits of Harrisburg, and crossing the Willamette river 
to the west side thereof, at a point not further than three miles 
south of Harrisburg, and also running through the corporate limits 
of said Eugene City. The route running tothe east of Harrisburg 
and crossing the Willamette river at Springfield, being the shortest, 
and the one over which said road could be constructed at the least 
expense, that to induce the plaintiff, Ben. Holladay, to cause said 
railroad to be located and constructed on the Eugene City route, 
and to locate a depot within the corporate limits of said Eugene 
City, the defendant made the agreement upon which this action is 
brought. It is further alleged that the plaintiff caused said road to 
be located on the route last mentioned to Eugene City, and caused 
a depot to be established within the corporate limits of said Eugene 
City, according to the contract, and demands judgment for amount 
subscribed by defendant. To this complaint there was a general 
demurrer interposed in the court below, which was sustained, and 
the case comes before this court, upon the points raised by de- 
murrer. The principal question presented is as to the legality of 
the contract sued on. 


It is not disputed but that contracts against public policy are 
illegal and void; but the appellant insists that the contract in 
question is not of that character. ‘ Public policy’’ is a vague ex- 
pression, and few cases can arise in which its application may not 
be disputed. Mr. Story in his work on Contracts, section 546, 
says: ‘It has never been defined by the courts, but has been left 
loose and free of definition, in the same manner as fraud. This rule, 
however, may be safely laid down: that wherever any contract 
conflicts with the morals of the times and contravenes any estab- 
lished interest of society, it is void as being against public policy.” 
In illustration of thisrule he says (section 576): ‘‘ Where, there- 
fore, a person occupying a public office, agrees for a reward to 
exercise his official influence in questions affecting both public and 
private rights, so as to bring about the private advantage of persons 
interested, the contract would be void. For every public officer is 
bound to be disinterested in the consideration of all public ques- 
tions, and any contract which interferes with the free and unbiased 
exercise of his judgment, in relation to a question of trust and 
confidence reposed in him, is against public policy and good 
morals.”’ 

Railroad companies are defined to be guas? public corporations, 
and the directors act in a double capacity, to-wit: as the agents of 
the company, andalso as trustees of the public, clothed with an im- 
portant public trust. 1 Redfield on Railways, 577, section 140, 
says: ‘‘ The general duty of railway directors isan important and 
public trust, and whether undertaken for a compensation or gra- 
tuitously, imposes a duty of faithfulness, diligence and truthfulness 
in discharge of its functions, in proportion to its difficulty and re- 
sponsibility.” 

It is among other things urged that this contract is not against 
public policy, because contrary to public interests, as the deflection 
of the line of the road from the more direct route of the original 
survey, would best subserve the public interests, and promote 
the welfare of the community through which the road passes. 
The question of the validity of the contract does not, however, 
depend upon th¢ circumstance whether it can be shown that the 
public has, in fact, suffered any detriment, but whether the con- 
tract ts, in its nature, such as might have been injurious to the 
public. Upon this point the case of Fuller v. Dame, 18 Pick. 472, 
is pertinent. In that case it appeared that Fuller was a stockholder 
in the Boston and Worcester Railroad Corporation, and fora 
consideration he agreed to use his influence in procuring that cor- 
poration to locate its depot at a particula: place in Boston, it being 
expressed in the agreement that Fuller was of the opinion that the 





had been surveyed, over which said railroad could be constructed, 


road ought, from a view of the public good, and the good of the 
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stockholders, to locate its depot at that place. The contract was 
held to be void on the ground that the road was established for the 
public accommodation, although a private corporation, and that 
the public had an interest in the question of the location of the 
depot, and that though the contract was not made to induce a 
party to do an unlawful act, it put him under an influence to do 
that which might injuriously affect the interests of the public. 
The court says: ‘‘ Nor is it any satisfactory answer to say that 
when the agreement was entered into, he had come to the opinion 
that the location in question was the best for the interests of the 
public, and for the corporation. That opinion might be changed 
by new views and new offers ; and besides the terms upon which this 
boon was to be obtained was still an open question. But upon all 
these questions, the influence of the promise of separate and dis- 
tinct advantage, deprived him of the power of exercising a free, 
disinterested, and unbiased judgment.” 

It is claimed by appellant that the contract under considera- 
tion should be viewed as though made by respondent directly 
with the railroad company, and we will examine the question in 
that light. The directors of the company were clothed by law with 
the power of locating their line of road and depots. What is the 
nature of that trust? As has been heretofore remarked, they were 
acting for the company ; but they were also acting for the public, 
and if the public have an interest in the route selected for a rail- 
road being the nearest and best, and the depots located so as to 
best answer the convenience of the traveling public, would the 
contract entered into by the plaintiff, Ben. Holladay, with the de- 
fendant, by which they were to receive money to adopt the route 
by Eugene City, over the route by Springfield, which was a shorter 
route, and over which the road could be built at less expense, have 
a tendency to make them disregard either the interests of the 
company or of the “ public?” If so, it cannot be enforced. ‘An 
agreement which is designed, or which in its nature and 
effect tends to lead persons who are charged with the performance 
of trusts or duties, for the benefit of others to violate or betray 
them, is contrary to public policy.” That the public have an in- 
terest in the location of the line of all railroads, as well as their 
depots, I think cannot be disputed. 

The Supreme Court of the State of Illinois, in the case of John L. 
Marsh, against The Fairbank, Pontiac and North Western Rail- 
road Company, in discussing this question, uses the following 
language: ‘‘ Railroad companies are incorporated by authority of 
law, not for the promotion of mere private ends, but in view of the 
public good they subserve. It is the circumstance of public use 
which justifies the exercise on their behalf of the right of eminent 
domain in the taking of private property for the purpose of their 
construction.” And in the case of Walther v. Warner, 25 Mo. 
281, itis said: ‘‘ That the building of a railroad by a private cor- 
poration, under the authority of the legislature, for the public ac- 
commodation, was a public use for which private property might be 
lawfully taken.” In the case of The Pacific R. R. Co. v. Seely, 
45 Mo. 212, the court in speaking of railroads, uses the following 
language: ‘‘In all these enterprises, there is a mingling of both 
public and private benefit, and the interests of the public are not 
to be sacrificed to mere private gain.” 3 Paige, Ch. 45; 18 
Wend. 1. 

It is urged by counsel for appellant that there are adjudicated 
cases which sustain contracts similar to the one ypon which this 
action is brought, and the case of McClure v. The Gulf Railroad 
Company, 9 Kansas, 373, is cited and relied on for that position ; 
but an examination of that authority will show that, while the de- 
cision was based mainly upon a statute peculiar to that state, the 
question that is presented here was not passed upon in that case. 
In that case, the plaintiff in error claimed that the contract to in- 
duce the railroad company to adopt the Baxter Springs route 
instead of the Tar Creek route, the latter being the most direct 
route to Preston, Texas, the objective point of said road, was 





against public policy ; but the court laid that question out of view 
entirely, as will be seen by the language of the opinion, which is 
as follows: ‘It issaid that the objective point of the road was, and 
is, Preston, in the state of Texas; that the running of the road to 
Baxter Springs was simply a choice of routes to Preston, Texas. 
But as Preston is beyond the boundaries of Kansas, and as no rail- 
road company can be chartered in Kansas with power to build a 
railroad beyond its boundaries, the location of Preston, or the 
choice of routes to it, can have no bearing in this case.’’ In the 
case of the Cumberland Valley Railroad Company v. Beale, 2 Am. 
R. R. Cases, 187, it is said: ‘‘ The right to determine a question 
of location being a corporate one, is paramount even to public con- 
venience. If it is meant by this statement that the directors of a 
railroad company, or a majority of them, can sell out the location 
of their lines of road or depots and adopt that location where the 
most money is offered, without regard to the interests of the 
public, such a view is not sustained by any other decision, nor do 
we believe itis correct. It was argued in the case last above cited, 
that unless the railroad company was allowed to enforce condi- 
tional donations made toward building a bridge, that the company 
might not have been able to build the bridge at all. Whatever 
force there might have been in such an argument in that case, it 
has none in this; for it appears that the railroad company was 
proceeding in the construction of their road when they were in- 
duced by the contract set out in the complaint, to change their 
line from a more direct route, and cross the Willimette river to 
the west side, and thence to Eugene City. But we conceive such 
reasoning to be entirely unsound. While it is right and proper 
for railroad companies to avail themseWes of any voluntary aid 
from private individuals that they can obtain to assist in building 
their roads or bridges, it is not to be supposed that they rely on 
such uncertain aid. When a railroad company organizes for the 
purpose of entering upon an enterprise of building a railroad, their 
capital stock is fixed at an amount sufficient to cover the cost of 
building the road, and it is from the stock taken im good faith and 
honestly paid up, that the means are to be derived to build such 
road, and that is the source pointed out by law from which such 
funds are to be derived, which, in addition to the munificent grants 
of land made to this company by Congress, ought, certainly, to 
enable them to build their road without speculating on the necessi- 
ties or avarice of the communities through which they pass, at the 
expense of the public interests. 

There has been some considerable discussion in some of the 
authorities cited, as to whether conditional subscriptions for stock 
could be upheld, and the authorities are somewhat conflicting. 
In New York, it has been held that conditional sucscriptions of 
stock in turnpike and plank roads were invalid, on the ground that 
to allow subscriptions to the stock of such a corporation to be re- 
ceived, conditioned that a particular location of the proposed road 
should be adopted, would be contrary to public policy, as, by such 
means, improper influences might be brought to bear upon the ques- 
tion of location. 15 N.Y. R. 585. But whatever view might be 
taken of conditional subscriptions to stock, they stand on an en- 
tirely different footing from the case at bar. 

It may be conceded that ordinarily the interests of the company 
in locating their lines of road and depots, will be the interests of the 
public, and the location or choice of routes safely left with the di- 
rectors ; but this confidence could only be safely so reposed under 
the belief that all the direetors and members of the company would 
exercise their best and unbiased judgment upon the question of such 
fitness, without being influenced by distinct and extraneous circum- 
stances. Fuller v. Dame, 18 Pick. 472. If one neighborhood, town 
or individual, may make valid conditional promises to pay large 
sums of money to a board of directors of a railroad company, so 
to locate their road or depots as to enhance the value of the 
property of the promisors, every other town or individual may value 
of the make like bids, and there is great danger of the public inter- 
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ests being lost sight of entirely, in a mercenary conflict of local and 
private interests. Judgment affirmed. 

McARTHUR and PriM, JJ., concurred ; Upton, C. J., and Bon- 
HAM, J., dissented. 








Book Notices. 


LAW OF SALE OF PERSONAI. PROPERTY; with references to the American 
decisions, and to the French code and civil law. 2d English edition By 
J. P. BENJAMIN, Esq., Q. C., of Lincoln's Inn, Barrister-at-law. First 
American edition. By Hon. J. C. PERKINS, New York: Hurd & Hough- 
ton, 1874. pp. 874. Sold by Soule, Thomas & Wentworth, St. Louis. 


Mr. Benjamin, the author of the above named Treatise on the Law of Sales, 
isa lawyer whose learning and ability are well known on both sides of the At- 
lantic. In the circumstances under which the work was produced, the author 
could not afford to slight it, and these circumstances give the strongest assur- 
ance ofits excellence. He had the previous training and experience to enable 
him to write a practical work. He had a distinguished reputation in one coun- 
try to sustain, and the ambition to acquire in a new field a professional name 
ofthe first rank. He had, moreover, at the time the work was being prepared, 
the requisite leisure to proceed with care and thoroughness. The result is 
what we might naturally expect, an excellent treatise. 


We wish to remark at the outset, that we regard it as possessing eminent 
merits, As written and left by the author, it was evidently intended for use 
in Great Britain rather than America. It is intensely English. The author 
only proposes to make occasional references to the American authorities, and 
these references are but occasional and incomplete. But it is quite otherwise 
with respect to the English cases. ‘These have been thoroughly gone into, and 
it is safe to affirm that no leading or important judgment in any of the courts 
of Great Britain, upon the subject treated, has been omitted. He judiciously 
adopted, as the basis of his work, the more restricted but most excellent trea- 
tise of Mr. Justice Blackburn on Sales, as faras that went. In this way that 
work is substantially embodied in this, which, of itself, is a feature of grea’ 
value. : . 

Not only is the material for Mr. Benjamin’s work mainly drawn from the 
English adjudications, but he has wrought up this material after the fashion of 
English authors. The body of the text consists of a view of the leading cases, 
which are correctly stated and logically arranged. The author enunciates the 
principles which he understands the cases to establish, and then he gives a 
statement of the more important of the cases in illustration of these principles. 
This is certainly an excellent plan, but it does not fully meet the ideal of what 
a law treatise ought to be. 

The defects in Mr. Benjamin's work, are, 1st, the meagerness of his view 
of the American cases; and, 2d, the absence of original and critical discus- 
sions of debatable doctrines appertaining to the law of sales. He does not 
sufficiently visit the roots and foundations of his propositions so far as these 
spring from reason and philosophy. He is also too reverential, accept- 
ing, too often withont protest or question, as law, that which has been decided 
to be so, merely because it has been decided. Occasionally the author does 
comment on or criticise, and this we esteem as valuable, and wish he had 
been more inclined in this direction. 


It is our firm conviction that some of the accepted doctrines in the law of 
sales are of doubtful soundness, and improvement must come from the inde- 
pendent and original thinker. For example, one of the most interesting 
branches of the law of sales is the distinction between contracts executed and 
executory, a distinction attended with most important consequences and often 
difficult to draw or define. Among the rules on this subject the author adopts 
the following, as stated by Blackburn, J. (On Sales, 151, 152), to-wit. 
“ Secondly, where anything remains to be done to the goods, for the purpose of 
ascertaining the price, as by weighing, measuring, or testing the goods, where 
the price is to depend upon the quantity or quality of the goods, the perform- 
ance of these things also, shall be @ condition precedent to the transfer of the 
property, although the individual goods be ascertained, and they are ina state 
in which they ought to be accepted.” 

In other words the law is stated to be, that although the goods are identified 
and ascertained, and although they are in a deliverable state, z. ¢., in the con- 
dition in which the buyer ought to accept them, yet if the price remains to be 
ascertained by weighing, measuring, or otherwise, this is absolutely a condition 
precedent to the transfer of the title. Undoubtedly, the English cases, and the 
preponderance at present, perhaps, of the American cases, declare this to be 
the law ; but in our judgment the rule is an artificial one, and in the above 
broad statement of it, unsound at heart. Whether the property passes, should 
depend upon the actual intent of the parties to begathered from the circum- 
Stances of the particular transaction, and not upon the presumed intent im- 








puted to them by this technical or artificial rule, the application of which fre- 
quently conflicts with the real intention. And it is, we conceive, one of the 
most important functions of a text writer, boldly to call attention to such de- 
batable or unsound doctrines, in order that courts may work their way to 
better results. To a ccnsiderable extent the accomplished American editor of 
Mr. Benjamin's work has supplied the two defects above mentioned. 

We think this edition one of the best edited law books it has ever been our 
good fortune to meet. Every section has evidently been gone over by the 
editor, not in a slip-shod or perfunctory manner, but carefully ; and in many 
places judicious and full notes have been added, in which the doctrines of the 
American courts are stated and the best considered cases cited. To an 
American lawyer the notes of the editor have doubled the value of the work, 
and when it goes to another edition in England the learned author could 
render the profession in that country no greater service than to reprint the 
notes of Mr. Perkins. The labors of the editor make it as complete an Amer- 
ican as Mr. Benjamin's is a complete English treatise ; and thus we have in 
one volume a comprehensive view of the existing law in both countries, 

j. F. D. 


MUNICIPAL LAW AND ITS RELATIONS TO THE CONSTITUTION OF MAN, 


‘By R. S. GUERNSEY, of the New York bar. Reprinted from archives of 


Electrology and Neurology, for November, 1874. New York: McDivitt, 
Campbell & Co., law publishers, 111 Nassau street. 1874. pp. 11. 


*,* Books received to be noticed hereafter: Freeman on Covenancy and 
Partition. San Francisco: A. L. Bancroft & Co. 














Briefs. 

[Members of the profession who send us briefs for notice will confer a great 
favor by giving their address, and by enclosing a brief statement of the points 
argued, This will save us much labor, avoid the danger of our making mis- 
takes, and render it possible for us to notice briefs when we might not other- 
wise have time to do so.—Ed. C, L. J.] 


Homestead Exemptions.— Whitehead v. Nicholson, Supreme Court of 
Texas: Brief for appellant. The main questions argued in this brief, are, (1) 
whether, in case the head of a family has a homestead and parts with it, and 
then ceases to be the head of a family, and afterwards re-acquires it, he can 
again assert his original homestead right ; (2) whether a widower without minor 
children, but wha, out of charity, supports a distant adult female relative, and 
her illegitimate child which she had brought to his house, is to be regarded as 
the “ head of a family.” It is argued, with much force, that an assemblage of 
persons will not constitute a “family " within the meaning of the constitution of 
Texas, unless there be on the part of some one of them legal control over, 
coupled with a legal obligation to support, the others; and this, to our mind, is 
a sound and philosophical conclusion. [Address, John W. Stayton, Esq., 
Victoria, Texas. ] 

Constitutional Law—Acts of Legislature to have but one Sub- 
ject, and that Expressed in Title —Vance v. City of Henderson, Court 
of Appeals of Kentucky. Brief for appellees. ‘The question involved in this 
case was the proper construction of that clause in the constitution of Ken- 
tucky providing that ‘‘ no law enacted by the general assembly shall relate to 
more than one subject, and that shall be expressed in the title." Most of the 
states have similar provisions. [Address Malcom Yeaman, Esq., Henderson 
Ky.] 

Right of Lateral Support to Adjoining Lands.—Mc Millan v. Watt, 
Supreme Court of Ohio. Brief for defendant in error. The subject of this ar- 
gument is said to be new in Ohio, involving as it does, the right of lateral 
support to adjacent lands, and under what circumstances a liability will ac- 
crue for excavations in adjoining premises; as well as the construction of an 
act of the Ohio legislature, passed April 28, 1854 (S. & Cr. 1538), entitled “ An 
act to regulate the making of cellars, excavations and foundations,” and which 
has been embodied in the municipal code of Ohio, 77 494,495 A large num- 
ber of authorities are collated. [Address Isaiah Pillars, Esq., Lima, Ohio. } 


Power of the Legislature of Kansas to Pass an act Legalizing 
the Issue of Bonds by & Municipal Corporation for the Purpose 
of Building a Foundry and Machine Shop, and to Pass Special 
Acts Conferring Corporate Powers.— Ihe Commercial Bank of Cleve- 
land, Ohio, v. The City of Iola, Kansas, Supreme Court of the United States, 
October term, 1874. Brief for plaintiff in error.—The mayor and council of 
the city ef Iola, in Kansas, passed an ordinance submitting to the qualified 
electors of the city the proposition “‘ whether the mayor and common council 
of said city, shall issue and deliver to Z. King, Mills & Smith, bonds of the 
city of Iola in amount of fifty thousand dollars, in consideration of said par 
ties locating, constructing and operating a foundry and machine shop, ‘or the 


manufacture of King’s Patent Wrought Iron Tubular and Channel Arch 
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Bridges, and of plows and stoves, etc., within one-half mile of the limits of 
said city,"’ and appointing a day for holding an election to ascertain the wishes 
of the electors with reference to the question. ‘The election was held and re- 
sulted unanimously in favor of issuing the bonds. The bonds were accord- 
ingly issued. Afterwards the legislature of Kansas passed an act reciting the 
foregoing proceedings and declaring them “legalized.” The second section 
of this act was as follows : 


“ The city of Iola is hereby authorized and empowered, through and by its 
mayor and common concil, to appropriate the sum of fifty thousand dollars 
($50,000), to aid in the erection, completion and equipment of buildings at or 
near the city of Iola, to be used for the purpose of manufacturing ‘ Z. King’s 
patent wrought iron tubular and channel arch bridges,’ and a foundry and 
iron works, and to issue and deliver to the said Z. King, or Mills & Smith, or 
to their legal representatives, the bonds of the said city to the amount of fifty 
thousand dollars ($50,000). in sums not less than one hundred dollars ($100) 
each, payable fifteen years after date, and bearing interest at the rate of ten 
per cent. per annum, with interest coupons attached, payable semi-annually 
on the first days of January and July of each year, except for the year A. D. 
1871, for which year interest shall all be paid on the first day of January, 
A. D. 1872, and shall levy and collect such a per cent. on the taxable prop- 
erty of the said city, as shall be sufficient to pay the interest on all bonds 
issued under the provisions of this act, as the same accrues, and to levy and 
collect such other tax as shall constitute a sinking fund sufficient to pay said 
bonds at maturity.”’ 

To asuit in the United States Circuit Court on coupons attached to these 
bonds, a demurrer was interposcd, which was sustained. The report of the case, 
which has already attained considerable celebrity will, be found in 2 Dillon, 
C. C, 353. 

The validity of the above act of the legislature is said to be the only ques- 
tion in the case. Itis claimed that it is void for two reasons: 1. Because 
the legislature did not possess power topass the law. 2. Because the act is in vi- 
olation of 3 1, art. 12 of the constitution of Kansas, which provides that “ the 
legislature shall pass no special acts conferring corporate powers."’ The negative 
of these propositions is maintained with great learning and ability in the argu- 
ment before us, which embraces eighty printed pages, wherein a great array 
of authorities is accumulated. It is an invaluable discussion of the question 
of legislative power. ‘The case has been argued in the Supreme Court at 
Washington, but at last advices had not been decided. [Address Hon. Al- 
fred Ennis, Topeka, Kansas. ] 

The Same Questions.—We have also an able brief for the defendant 
in error in the same-case. [Address, Hon. A. L. Williams, Attorney-General 
of Kansas, Topeka, Kansas. ] 


*,* Several briefs stand over to be noticed hereafter. 























Summary of our Legal Exchanges. 
CHICAGO LEGAL NEWS, JAN, 2. 

Constitutional Law—"‘ Duty of Tonnage.”—Cannon v. The City of 
New Orleans; Supreme Court of the United States, October term, 1874. 
Opinion by Mr. Justice Miller. [7 Chicago Legal News, 113]. The follow- 
ing syllabus of this case very clearly states the points ruled: : 

1._An ordinance of the city of New Orleans, which demanded of all steam- 
boats which shall moor or land in any part of the port of New Orleans, a sum 
measured by the tonnage of the vessel, is a tonnage tax within the meaning 
of the federal constitution, and therefore void, 

2. It is a tax for the privilege of stopping in the port of New Orleans, and 
cannot be justified under the plea that it is intended asa compensation {» 
use of wharves built by the city. 

3. For the use of wharves, piers and similar structures, whether « ned by 
individuals or by the city or other corporation, a reasonable compensation 
may be charged to the vessel, to be regulated in the interest of the public by 
the state legislature or city council. 

4. But in the exercise of this right, care must be taken that it is not made 
to cover a violation of the federal constitution, which prohibits the states to 
lay any duty of tonnage. 

5. Any duty, or tax, or burden imposed under the authority of the states 
which is in its essence a contribution claimed for the privilege of arriving ont 
departing from a port of the United States, and which is assessed on a vessel 
according to its carrying capacity, is a violation of that provision, unless the 
consent of Congress be obtained. 

The ordinance in question reads as follows ; 5‘ From and afier the first day 
of January, 1853, the levee dues on all steamboats which shall moor or land 
in any part of the port of New Orleans, shall be fixed as follows: ten cents per 
ton, if in port not exceeding five days, and five dollars per day after said five 





days shall have expired; provided, that boats arriving and departing more 
than once in each week shall pay only seven cents per ton each trip."’ This 
was amended by article 1,335, by using the words “‘ levee and wharfage dues " 
instead of “‘ levee dues,” and by providing further that “ boats making three 
trips per week shall pay five cents per ton each trip.” 

The learned Justice uses the following language : 

“Under the evidence in this case of the condition of the levee and banks 
of the Mississippi river within the limits of the city, to which the language of 
the ordinance must be applied, this contention cannot be sustained. It is in 
proof that of the twenty miles and more of the levee and banks of the Mississipp i 
within the city, not more than one-tenth has any wharf, and that vessels land 
at various places where no such accommodations exist. The language of the 
ordinance covers landing anywhere within the city limits. The tax is, there- 
fore, collectable for vessels which land at any point on the banks of the river, 
without regard to the existence of the wharves. The tax is also the same for 
a vessel which is moored in any part of the port of New Orleans, whether she 
ties up to a wharf or not, or is located at the shore or in the middle of the 
river. A tax which is, by its terms, due from all vessels arriving and stopping 
in a port, without regard to the place where she may stop, whether it bein 
the channel of the stream or out in a bay, or landed at a natural river bank, 
cannot be treated as a compensation for the use of a wharf. ‘This view is 
additionally enforced if, as stated by counsel for plaintiff in his argument, the 
Supreme Court of the State has decided that, under the act of 
1843 of the Louisiana Legislature, no wharfage tax or duty can be 
levied or collected by the city. We are of opinion that upon the 
face of the ordinance itself, as applied to the recognized condition of the river 
and its banks within the city, the dues here claimed cannot be supported as a 
compensation for the use of the city’s wharves, but that it isa tax upon every 
vessel which stops, either by landing or mooring, in the waters of the Missis- 
sippi river within the city of New Orleans, for the privilege of so landing or 
mooring. In this view of the subject, as the assessment of the tax is meas- 
ured by the tonnage of the vessel, it falls directly within the prohibition of 
the constitution, namely, ‘that no state shall, without the consent of Con- 
gress, lay any duty of tonnage.’ Whatever more general, or more limited view 
may be entertained of the true meaning of this clause, it is perfectly clear that 
a duty, or tax, or burden imposed under the authority of the state, which is, 
by the law imposing it. to be measured by the capacity of the vessel, and is in 
its essence a contribution claimed for the privilege of arriving and departing 
from a port of the United States, is within the prohibition.” 

We are glad this opinion has been written. It goes far towards lifting the 
question out of the technical rut in which the Tonnage Tax Cases (12 Wall. 
212) and Peete v. Morgan (1 CENT LAW JOUR.413) have placedit. The 
question is made to depend, not alone on the mere circumstances that the tax is 
admeasured according to the registered tonnage of the vessel,but also upon the 
nature and object of the tax—the essence of the thing. If the tax is in its 
essence a duty laid upon the privilege of arriving and departing from a port, 
and is a/so admeasured according to the tonnage of the vessel, then it isa 
“ duty of tonnage "’ within the constitutional inhibition. We hope the court 
will do still better the next time the question comes before it. We believe that 
the mere circumstance that a tax is admeasured according to the tonnage of the 
vessel ought not to have any effect whatever in the determination of the 
question. Suppose the city of New Orleans, under a similar ordinance, had 
laid a tax of fifty dollars on every stern-wheel steamer, or one hundred dollars 
upon every side-wheel steamboat,or two hundred dollars on every three-masted 
vessel, and so on, would it not have been equally within the constitutional in- 
hibition? In the Tonnage Tax Cases (supra) the vessels on which the tax was 
laid were built and owned wholly within the state of Alabama, and plied 
wholly within the interior waters of that state. It was admitted that the 
state might lawfully levy an ad va/orem tax upon them as property in the same 
manner as it taxed other property ; but because in its mode of assessing this 
tax, it chose a simple and equitable method of ascertaining the amount to be 
paid, namely, by admeasuring the tax according to carrying capacity or 
tonnage, it was held to be such a tax as the federal constitution prohibits— 
a conclusion which we cannot avoid thinking findsno support in reason. The 
state had a right to tax the vessels as property, and the right toimposea tax 
would seem necessarily to carry with it the right toadopt any convenient and 
equitable mode the taxing power might see fit to adopt in assessing it. 

CHICAGO LEGAL NEWS, DECEMBER 26. 


Construction of Contracts—Partner, Vendee or Factor ?—ben- 
ton. v. Goodspeed, Supreme Court of Illinois, opinion by Schofield, J. [7 Chi. 
Leg. News, 111.] ‘The value of this opinion is in part lost for want of a more 
complete statement of facts. The nature and objects of the suit are not 
stated, and hence the value to be attached to the concluding sentences of the 
opinion cannot be known. The case involves, however, the construction of 
a contract which is set out in full, and the court hold that it did not create 
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the relation of partnership, nor of vendor nor purchaser, but that of merchant 
and factor, and cite the following authorities: Parker v. Fayers, 43 Ill. 437; 
Winne v. Hammond, 37 Ibid. 99; Parsons on Mercantile Law, 168; Story 
on Agency, 7 33; 3 Kent's Com. 7 33. 

THE LEGAL GAZET®£ (PHILADELPHIA, KING & BAIRD), FOR JANUARY 8. 

Regulation of Manner in which Railroads shall Cross Each 
Other.—Pittsburgh & Connellsville R. R. Co. v. Southwest Pennsylvania R. 
R. Co., Supreme Court of Pennsylvania, opinion by Mercur, J. [7 Leg. Gaz. 
g.] The appellees sought to have their railroad cross the railroad of the ap- 
pellant atgrade. Upon proceedings in equity, and an appeal from the decree 
of the court below, the court held: ? 

1. Section 1, of article xvii of the new constitution, which gives railroad 
companies the right to have their roads cross the roads of other companies, 
leaves the legislature the determination of Aow the roads shall cross. 

2, It appearing that the crossing asked for is not ‘‘ the one which will inflict 
the least practicable injury on the rights of the appellant,” and that it would 
be reasonably practicable to avoid a grade crossing, the appellee cannot have 
its road cross in the manner asked for. 


Parol Testimony to Convert Deed into Mortgage.—Plummer 
vy. Guthrie, same court, opinion by Mercur, J. [7 Leg. Gaz. 10.] To convert 
adeed absolute, on its face, into a mortgage, by oral testimony, a contract to 
that effect must be clearly proved. A knowledge of the facts and circum- 
stances must be brought home to the owner of the legal title before he shall 
be affected thereby. The testimony in this case is not clear enough to estab- 
lish the deed as a mortgage. 


Fraud—Nudum Pactum—Lease—Vendor and Purchaser—Cav- 
eat Emptor.—Evans v. Bidwell, same court, opinion by Gorden, J. [7 Leg. 
Gaz. 11.] Where one having no title, by trick or artifice induces one who is 
in the possession of land to take a lease from him, the lease is a mere nudum 
pactum, and avails the lessor nothing. A purchaser from the lessee in such 
case, where the lease was taken many years after the occupancy had begun, 
buys at his own risk. 


Leyy upon Leasehold.—Titusville Novelty Iron Works v. Graham & 


Co., same court, opinion by Gordon, J. [7 Leg. Gaz. 11.] A levy upon a, 


a leasehold estate, though not made in view of the premises, is good, if it is 
sufficiently descriptive to indicate the estate levied upon. 


Trover—Evidence.—Wanrning v. Pennsylvania Railroad Co., same court, 
opinion by Gordon, J. [7 Legal Gaz. 11.] In an action of trover for the 
wrongful conversion of certain barrels of oil, an offer to prove that the de- 
fendant below received the oil from the company supposing it to be his own, 
was overruled. Held, to be error. 

Lien of Mechanic—Priorities.—Canfield's Appeal, same court, opin- 
ion by Gordon, J. [7 Leg. Gaz. 11.] The appell-nt had, before the passage 
of the act of April 9th, 1872, a lien for advancements made upon all wares 
manufactured by one Modes. These wares being taken on execution, it was 
held that the lien of laborers and mechanics should not be paid in preference 
to the appellant's lien. 


Vendor and Purchaser—Outstanding Title.—Stephens v. Black, 
same court, opinion by Gordon. J. [7 Leg. Gaz. 12.] A vendee of land 
under articles of agreement, may set up an outstanding title not in himself, for 
he is not compelled to accept from his vendor an imperfect title, neither can he 
be compelled to relinquish his possession until his vendor has made him whole 
as to purchase-money which he has paid, and improvements which he has put 
upon the property. 

Liability of Municipal Corporations for Damages through Ice 
and Snow upon Sidewalk.—McLaughlin v. City of Corry, same court, 
opinion by Gordon, J. [7 Leg. Gaz. 13.] The opinion in this case is as fol- 
lows, omitting the concluding paragraph : 

“ That a municipal corporation, such as a city, borough, township, or county, 
is liable for damages arising from the neglect of its officers in not keeping the 
Streets, roads and bridges, over which it has jurisdiction, in proper repair, is 
established by many authorities; among others, Dean v. New Milford Tp., 5 
W. &S. 445; Pittsburgh v. Grier, ro Har. 54; Allentown v. Kramer, 23 P. 
F. S. 406; Humphreys v. Armstrong county, 6 P. F. S. 204. 

“These cases proceed upon the principle that the various municipalities have 
full and complete control of, and power over the roads, streets and bridges 
within their several precincts, and that they are charged with the duty of their 
Proper construction and repair. In the case in hand, the plaintiff charges, that 
through the default of the officers of the city of Corry,the ice and snow had been 
Permitted to accumulate upon the sidewalk in question, in such a manner as 
to be dangerous to foot-passengers, and that by reason thereof he fell and re- 
ceived the injuries of which he complains. Whether this were so or not, was 
— for the jury, and as such the court should have submitted it to 





“If the city authorities were negligent in allowing a dangerous obstruction 
to exist in the public highway, which they could have removed, and the plain- 
tiff was injured thereby, without any fault of his own, the city was undoubt- 
edly liable for the damages which he suffered. 

“ It is argued, however, that, as the obstruction complained of was the result 
of natural causes, over which man has no control, therefore the defendant is 
not liable. This would be true if the effects produced by these catses were 
beyond human remedy; but ordinarily such is not the case. Roads are 
constantly being worn by the never-ceasing action of the elements; but no 
one imagines that this is an excuse for a neglect to repair them. A sudden 
flood may render a public bridge or highway impassable, but surely that is no 
reason for allowing it to remain so forever. A municipality cannot prevent 
the general slipperiness of its streets, caused by the snow and ice during the 
winter, but it can prevent such accumulations thereof, in the shape of ridges 
and hills, as render the passage dangerous. It is no more difficult to remove 
or level such obstructions than it is those occasioned by the water and earth 
during the summer. The cases of Collins v. Council Bluff, 32-lowa, 324; 
The City of Providence v. Clapp, 17 Howard; Luther v. Worcester, 97 
Mass. 269, al! hold that municipal corporations are liable for damages occa- 
sioned by accumulations of snow and ice. The plaintiff's second, sixth and 
seventh points should have been affirmed. If the obstruction was one of such 
long duration as to be generally observable, the city would be charged with 
constructive notice thereof. So the true measure of damages, in addition to 
that indicated in the seventh point, would be the plaintiff's actual permanent 
loss of earning power, occasioned by the accident. What he gets from his 
present employers by way of wages, cannot go in mitigation of damages, any 
more than would the donations of friends and neighbors; but what he earns 
from any source may, with other things, be considered as going to prove 
what his earning powers actually are " 

Statute of Limitations—Set-off.—Gilmore v. Reed, same court, 
opinion by Mercur, J. [7 Leg. Gaz., 13]. The running of the statute of lim- 
itations against a claim which defendant interposes asa set-off, is not stopped 
by the commencement of the suit. It is not stopped until the set-off is pleaded. 


Contract Expounded—Sale of the Coal in Certain Lands.— 
Mercer Mining Co. v. McKee, same court, opinion by Mercur, J. [7 Leg. 
Gaz. 14]. Under a contract by which plaintiffs were to have the coal of 
certain coal lands,‘‘at the sum of ten cents for each ton of screened coal 
mined and removed from said lands,"’ “‘ nut coal ’’ as well as the regular lump 
or’screened coal, is held to be included. 

LEGAL GAZETTE, DECEMBER, 25. 

Partnership—What Constitutes the Criterion of Partnership.— 
Eastman v. Clark, Supreme Judicial Gourt of New Hampshire, apinion by 
Jeremiah Smith, J. 1. An agreement by which a person is to have ashare of 
the profits of a business, is competent evidence on the question of his liability 
as a partner in that business; but sharing profits, in any other sense than 
sharing them as a principal, is not an absolute legal test of his liability. 

2. The question of his liability, is the question whether he is a principal, 
bound by a contract made by himself, or his agent acting by his authority, or 
whether he is estopped to deny that he is a principal within the general doc- 
trine of estoppel. 

[The above is the syllabus of the great New Hampshire partnership case, 
to which we have heretofore alluded. Its distinguishing feature is the separ- 
ate concurring opinion of Mr. Justice Doe, which occupies some fifty pages 
of printed matter. This, of course, was too long for the Gazette to print. We 
learn that a similar question is pending in the Supreme Court of Missouri,— 
Ep. C. L. J.] 

PITTSBURGH LEGAL JOURNAL, JANUARY 6, 

Abandonment of Realty—Presumption of Grants.—Burke v. 
Hammond, Supreme Court of Pennsylvania, opinion by Gordon, J. [22 
Pittsb. L. J. 77.) 1. Abandonment of realty will be presumed where the 
party leaves no property or improvement to indicate his intention to return 
and resume the occupancy of the land. 

2. A continuous assertion of title, and the payment of taxes, etc., fora term 
of twenty-one years, raises the presumption of a grant from the-warrantor. 

Payment to Partner after Dissolution without Notice.—Ken- 
nedy v. Altrater, opinion by Mercer, J. [22 Pittsb. L. J. 77.] 

1. A payment on a contract to one of the partners of a firm, without notice 
of a dissolution, discharges the indebtedness. A misapplication by one of the 
firm will not impair the validity of the contract. 

2. The mere fact that a notice of dissolution had been sent through the 
mail to a person at his usual place of receiving his letters, Ae/d not to be a 
presumption of law that notice was received by him, It isa step towards 
proving actual notice, but no more. In reference to protest of negotiable 
paper it is otherwise. 

Respondeat Superior—Contributory Negligence—Measure of 
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Damages.—Munnell v. Peters, Common Pleas of Washington County, 
Penn., opinion by Acheson, P. J. [22 Pittsb. L. J. 78.] 

1. The “act relative to roads in Uwchlan township, Chester county, and 
East Bethlehem and East Pike Run townships, Washington county,” of 14th 
March, 1864 (P. L. 1865, p. 336), extended by supplements to Peters and 
North Strabane townships, Washington county, provides for the letting to 
contractors of the repair of public highways, and for biennial inspections 
thereof by the supervisors, etc. ; charged, that this law did not relieve the 
townships, defendants, from liability for negligence in not keeping a bridge 
over a dividing stream, in repair. 

2. One person being ‘in fault will not dispense with another's using ordinary 
care for himself. Whatever may have been the defendant's neglect or culpa- 
bility, if the plaintiffs by their own imprudence and want of care contributed 
to the injury, the law will not adjust the balance of blame between them, nor 
award damages to either. 

3. In addition to the cost of repairs, the plaintiffs would be entitled, if the 
verdict be in their favor, to compensation for the lost time, trouble and incon- 
venience to which they were put, these being the natural consequences result- 
ing from the injury, and they may be measured by the loss of profits which 
can be ascertained with reasonable certainty. 

24 OHIO STATE REPORTS (ADVANCE SHEETS FROM ROBERT CLARK 
& Co., CINCINNATI). 


Suit by one County against Another for Contribution for 
Building Bridge.—Commissioners of Lake County v. Commissioners of 
Astabula county. [24 Ohio St. 393.) 

1. A suit cannot be brought by one county against another, except for a 
cause authorized by statute. 

2. Under the clause in the act of April 4, 1866 (63 Ohio L. 93), which pro- 
vides for the repairing, by the joint action of the commissioners of the coun- 
ties interested, of certain highways damaged, as therein described, on or near 
the lines of two or more counties, before the duty of making the repairs at- 
taches to the commissioners of either county, their concurrence is required as 
to the expediency of the work proposed to be done. 

3. Where such repairs consisted in the building of a bridge, which was 
built solely under the authority and direction of the commissioners of one of 
the counties, the commissioners of the other county having refused to concur 
therein, no action can be maintained by the former against the latter, to re- 
cover contribution for the money so expended. 

Vendor’s Lien—Mechanic’s Lien—Witnesses—Husband and 
Wife.—Edwards v. Edwards. [24 Ohio St. 402.] 

1. A judgment creditor, who seeks by action to subject to the payment of 
his judgment, a claim for purchase-mogey due to the judgment debtor as ven- 
dor, is entitled to the enforcement of the vendor's lien, to the same extent it 
might have been enforced if the action had been by the vendor against the 
vendee. 

2. An averment in the petition, in such case, that the vendee and her hus- 
band are indebted to the vendor for the purchase-money, is not such an ad- 
mission that the vendor's lien had been waived, as will preclude the court 
from finding, on an issue denying that the husband was so indebted, that the 
lien of the venior had not been waived. 

3. An answer to such petition by the vendee, averring that the purchase- 
money so sought to be subjected to the payment of the judgment had been 
fully paid to the vendor, must be taken as true, unless controverted by 
reply. 

4. S. and F., married women and owners in severalty of adjoining lots, the 
same being their separate property, did, together with their respective hus- 
bands, contract with E. for the erection of a house on the line of their lots, 
so as to furnish each a homestead upon her own lot. E. having erected the 
house, verified an account of the items of labor and materials furnished under 
the contract, and had the same duly recorded, as required by the statute in 
relation to mechanics’ liens (S. & C. 833), and afterward prosecuted his action 
against all the contracting parties, to subject the property improved to the 
satisfaction of his claim. AHe/d, 1. That a lien, under the statute, attached to 
each of said lots and the portion of the house erected thereon, to secure the 
payment of such portion of the labor and materials as was expended in the 
improvement thereof; 2. That in such action, it was proper to take an ac- 
count of the cost and expense of the whole improvement, and to apportion 
the same between the lots according to the value of the labor and materials 
expended on each ; 3. That, upon failure of payment it was properly decreed 
that each of the lots should be sold to satisfy the lien so found against it. 

5. In an action against a married women and others, where the husband is 
incompetent to testify for or against her, he is nevertheless a competent witness 
for a co-defendant, if the case be one in which separate judgments may be ren- 
dered. ‘The rule contained in the second proposition of the syllabus in Hub- 
bell v. Hubbell, 22 Ohio St, 208, followed and applied. 








Legal News and Notes. 


—THE Supreme Court of Appealsfof Virginia has rendered a decision in the 
case of The Commonwealth v Moore and Goodson, involving the constitu- 
tionality of the merchants’ license tax law. The casegcame up on appeal 
from the judgment of Judge Guigon of the Hustings Court of Richmond, 
who had decided the law unconstitutional. The supreme court in its deci- 
sion reverses the judgment of the court below, and pronounces the law con- 
stitutional, and sets forth that however unjust and oppressive the law might 
be, the remedy was not with them but with the legislature. 


—THE GERMAN CRIMINAL LaAw.- -A German paper says that a singular 
instance of the working of the German criminal law was brought out by a 
case which was tried before a jury the other day, at Hamburg. The case in 
itself was very simple. A house in Hamburg was broken into and a quan- 
tity of silver plate stolen from it. Some time after,a pedlar, who had already 
been imprisoned several times for theft, was apprehended at Ratzeburg, and 
the stolen property was found upon him. Being accused of the robbery, and 
put upon his trial, the pedlar denied that he was guilty of the burglary, and 
accounted fer his possessian of the property by saying that he had stolen it 
from the real burglar, whom he had met while traveling upon the high road 
between Eutin and Schwartau ; which, if true, would have reduced his crime 
to simple theft. Two questions were, therefore, put to the jury—(1) whether 
the prisoner was guilty of burglary and theft, or (2) whether, according to his 
own statement, he had merely stolen the things from the real burglar. The 
jury pronounced him guilty of the burglary and theft, but only by seven 
votes against five ; whereupon it seems, by the German law, the ultimate de- 
cision of the question devolved upon the court. They acquitted the prisoner 
upon this count, and the jury were then required to give their verdict upon 
the charge of simple theft contained in the second question, which remained 
still unanswered, The result was that the prisoner was declared guilty by 
more than seven votes, and condemned by the court to five years’ imprison- 
ment. But, of course, this last verdict could only have been obtained by the 
concurrence of several of the jurymen who had previously pronounced the 
prisoner guilty of the burglarious theft in Hamburg, but now found him guilty 
of stealing the property from the real burglar on the high road between Eutin 
and Schwartau. Obviously, however, only one of the two charges could have 
been true, The result would have been more singular still if the seven jury- 
men, who had proneunced the prisoner guilty on the first charge, had ad- 
heed to their verdict: for the decision of the majority which pronounced 
him guilty of the burglary having been set aside by the court, he must have 
been acquitted on the minor charge, and thus, notwithstanding his confession, 
would have escaped scot-free.—/rish Law Times. 


RAILROAD LAW IN EUROPE.—With our extensive territory and one lan- 
guage, and generally one law on all the ordinary points of human difficulty, 
we are scarcely able to comprehend the troubles that beset mortality in Eu- 
rope, where one railroad journey may carry the traveler, in a day or two, 
through three or four nations of different language, different law and different 
views of life generally. Difficult as it often is with us to locate responsibility 
and secure redress for injuries, we are at least relieved from the very great 
embarrassment in such pursuit that one always finds on the frontier of a for- 
eign country. It is, therefore, rather with benevolent curiosity than with per- 
sonal interest that we may contemplate the endeavors of society in Europe to 
secure the international recognition of some definite general principles for the 
satisfaction of grievances against railway companies. Suppose a manufac- 
turer of fancy articles in Paris fills an order for goods to be delivered in Prague. 
He ships his case at Paris by a French company. At the frontier it 
goes into the hands of a Prussian company, which passes it on to the Nassau, 
or the Hessian company ; and that, in turn, gives it to the Bavarian company, 
which gives it to the Austrian company, which, perhaps, passes it on to Prague, 
But it may get to Prague badly damaged, or it may not get there at all. 
In either case who is responsible? This is precisely what they want to know. 
If you sue the company that delivers a damaged package, it proves that it re- 
ceived the package in a damaged state. You sue the next with a similar 
resnit, and the next, till you get to the first of the series, and that company, 
perhaps, proves that the package left its hands in perfect condition. With six 
suits determined against him, a man is very apt to be sorry that he ever 
owned a package. It is to determine a whole category of difficulties of this 
nature that an international railroad congress is called for to consider the pro- 
priety of establishing some rules and usages on the basis of common consent. 
Une of the rules proposed, is, that the company which delivers shall be re- 
sponsible, and shall have its remedy against any other company, as it is sup- 
posed that this will secure discrimination as to the condition of goods received. 
In the case of the absolute loss of goods the company which first received 
them will, perhaps, be held accountable.—[New York Herald. 
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